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RESPONSIBILITY FOR TORTIOUS ACTS: 
ITS HISTORY.— Il. 


Harm Done by Servants and other Agents : 1300-1850. 


N a former article! we found that the primitive Germanic idea 
was that the master was to be held liable absolutely for harm 


done by his slaves or servants; that, in later Germanic times, the 
master could exonerate himself by surrendering the offending per- 
son, and at the same time taking an exculpatory oath, “se non 
conscium esse,” “quod pura sit conscientia sua ;” that, on English 
soil, in the early Anglo-Norman period this idea of responsibility 
appears in the shape of exoneration for deeds of the servant not 
commanded or consented to; but that in that period the test of 
Command or Consent had hardly begun to be applied to responsi- 
bility in what we now term its civil aspect,? and, while common in 
penal matters, was by no means fixed in its scope. The subse- 
quent development of the idea we may now take up in three 
stages: (1) the period beginning with Edward I.’s time, 1300 
circa; (2) the period beginning with Lord Holt’s time, 1700 circa ; 
(3) the period beginning with Lord Kenyon’s time, 1800 circa. 
Speaking provisionally and roughly, these stages stand for the 





1 Vol. vii. p. 315. 

2 We find as late as Finch’s Law (1654; ed. 1759, p. 198) the statement, “ trespass 
is a criminal offence punishable by a fine unto the king;” and it is perhaps unsafe to 
draw any distinction of “civil” and “criminal” in the present connection till the 
seventeenth century. 
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following phases: (1) the extension of the Command or Consent 
test to civil responsibility ; (2) the test of Implied Command from 
General Authority ; (3) the test of Scope of Authority or Course 
of Employment. We may now take up the evidence of this 
development. 







a. 






It will be apparent, it is believed, to one who studies the follow- 
ing cases | that for a century or so the undercurrent of feeling was 
still that the master bore responsibility for his servant’s doings ; 
that the extension of the Command test had to make its way 
against what may be called the presumption to the contrary, and 
that it came first in cases (such as fraud) more nearly related to 
the sort of conduct to which it was already recognized to apply, 
z. e. morally reprehensible, criminal acts ;? and that it can hardly 
be found to be accepted as a general rule in trespass, etc., until 
early in the sixteenth century. 













1302. Y. B. 30-31 Edw. 7, 532 (Rolls ed.). —Hugo is charged with 
rape. Duodecim: “Nos dicimus quod ipsa rapiebatur vi per homines 
domini Hugonis.”  usticiarius : “ Fuit ne Hugo consentiens ad factum 
vel non?” Duodecim: “Non.” ... Fusticiarius: ‘“ Hugo, quia ipsi 
vos acquietant, nos vos acquietamus.” 

1302. Y. B. 30-31 Hdw. [, 203 (Rolls ed.).— A poor woman com- 
plained of frequent distresses by B. The inquest “ said that the woman’s 
son, who was of her mainpost [household], had done damage in B.’s 
wood.” Berrewik, J.: “And inasmuch as he did wrong to distrain the 

woman for [the deed of] her mainpost,” B. was found guilty. 

1305. 33 Zdw. /., 474 (Rolls ed.).— Writ of covenant by Henry de 
Bray, a tenant against his landlord, a knight, for disseisin. The inquest 
found that the knight’s lady had come with her friends, and the plain- 
tiff, departing in fear, left her in possession “ without that Master Henry 
was ousted by the knight himself or his counsel.” The Court held that, 
“inasmuch as the deed of the wife is the deed of the husband, it is 
awarded that Master Henry recover these damages of too marks.” 

1306. Y. B. 34 EHdw. J, 252 (Rolls ed.). — Trespass for taking beasts ; 
justification as bailiff of the abbot of W. Tondeby, for plaintiff: “You 
cannot say that; for the abbot himself is also named iy, this writ, and he 
has already pleaded and said not guilty; and since he in whose name 
you have acknowledged the taking has disavowed it, [we pray] judgment 

























1 Which include, perhaps, not all that are on record, but all that the writer has 
found, and apparently all that judges and counsel have relied on in decision and 
argument. 

2 See note 2, p. 383. 
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and damages.” [Here apparently the disavowal of complicity was re- 
garded as sufficient evidence for the abbot under “not guilty ;” as 
Bracton declares, ui supra (p. 334) ]. 

1353. St. 27 Edw. L/L, 2, ¢. 19. —“ No merchant nor other, of what 
condition that he be, shall lose or forfeit his goods nor merchandizes for 
the trespass and forfeiture of his servant, unless he do it by the command 
or procurement of his master, or that he hath offended in the office in 
which his master hath set him, or in other manner that the master be 

‘holden to answer for the deed of his servant by the law merchant, as 
elsewhere is used.”’ [Apparently this is the first positive modification in 
civil matters. Here, as often elsewhere, mercantile convenience is 
earliest in calling for new adjustments. ] 

1401. Beaulieu v. Finglam, Y. B. 2 H. 1V., 18, pl. 6. — Action for dam- 
age caused by the defendant’s fire.?_ Markham, J.: “A man is held to 
answer for the act of his servant or of his guest in such a case; for if my 
servant or my guest puts a candle on a beam, and the candle falls in the 
straw and burns all my house, and the house of my neighbor also, in this 
case I shall answer to my neighbor for the damage which he has, quod 
concedebatur per curiam.” Hull, for the defendant: “That will be 
against all reason to put blame or default in a man where there is none 
in him; for negligence of his servants cannot be called his feasance.” 
Then the traditional misfortune-liability is cited in answer. Then Mark- 
ham, J.: “I shall answer to my neighbor for him who enters my house 
by my leave or my knowledge, or is entertained by me or by my servant, 
if he does, or any one of them does, such a thing . . . ; but if a man from 
outside my house, against my will, puts the fire . . . for that I shall not 
be held to answer to them, etc., for this cannot be said to be through ill- 
doing on my part, but against my will.” 

1431. 9 H. VI, 53, pl. 37. — Action for selling bad wine. Plea, that 
he sold it through his servant. Martin, for the plaintiff: “Of your own 
knowledge you have deceived him (the plaintiff).” Rolf, for the defend- 
ant: “If I have a servant who is my merchant, and he goes to a fair 
with an unsound horse to sell it, shall the party have an action of deceit 
against me? No.” Martin: “You are right; for you did not order him 
to sell the thing to the other, nor to any particular person; but if your 
servant by your covin and commandment sells bad wine, [the buyer] 
shall have action against you; for it is your own selling; and if the case 
is that you did not command your servant to sell to that person, then you 
may allege that you did not sell to the plaintiff.” [The decision is not 
given; but the precedent has been accepted in the sense of Martin’s 
statement of the law. Cf. Danvers’ Abr., “Act. on Case,” fol. 184; 





1 For the presence of this clause and the significance of its phraseology, see infra, 
p. 19, note 2. 
2 The translation is that of Mr. Justice Holmes. 
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Lilly’s Practical Register, “Disceit;” and the arguments in later 
cases. | 

1443. 21 H. VI, 39, p/. 6. — Trespass for grass trodden and spoiled 
by the defendant’s beasts. Markham for defendant: “We say that 
the plaintiff, with the intent of damaging the defendant, commanded 
one of his own servants to drive the defendant’s beasts into the [plain- 
tiff’s] grain, wherefore he [the servant] by his commandment drove 
them into the said grain, and the defendant, as soon as he had notice of 
it, drove them out of the said grain and grass.” Yelverton for the plain- 
tiff: “This plea amounts only to not guilty ; for if one by my covin and 
commandment takes the goods of another person, or beats him by 
my commandment, the writ is maintainable against him who did it and 
me ...3; thus here by his [the defendant’s] own statement the plaintiff 
himself did the trespass . . .” 

1471. 10 Edw. IV., 18, pl. 22.— Trespass for false imprisonment ; 
plea, that the defendant handed the plaintiff over to the authorities ; 
objection, that he was still responsible for the subsequent letting at large. 
Choke, J.: “And if the defendant had delivered the plaintiff to jail by 
[the hands of] his servant or other man, who had suffered the plaintiff to 
go at large, etc., never should the plaintiff have action against the de- 
fendant, etc., guod curia concessit.” 

1472. 11 Edw. IV., 6, pl. 10. — Action of deceit on a guarantee as to 
the length of cloth bought of the defendant. Plea, that the cloth was 
B.’s, and was sold by the defendant as servant of B. Choke, J.: “ Here 
the sale is the sale of the master, and the guaranty the act of the servant, 
wherefore on this guarantee I shall not have an action against the ser- 
vant. If aman takes upon himself to cure me of a certain illness, if he 
gives such medicine that I am injured, I have an action on my case 
against him; but if he undertakes as above, and then commands 
[maunde: order, command] his servant to administer the medicine to 
me, and he emplasters or medicates me, by which I am injured, I shall 
not have an action against the servant, but against the master. And so 
if he undertakes to shoe my horse, and orders [his] servant [to do it] 
who ‘nails’ [the horse], the action lies against the master.” Little- 
ton, J., was opposed: “ Although this sale is the sale of the master, yet 
it is done by the servant,” etc. Brian, J., agreed with Choke: “ But, 
sir, it seems that the action of deceit does not lie in this case, for it is 
the sale of the master.” 

1497. Keilwey, 3 b.—“ Where my wife or my servant, without my 
knowledge, puts my beast on another’s land, who brings a writ of trespass 
against me for depasturing his grass with my beasts, —if I plead not 
guilty, I cannot give the special matter in evidence, because it is contrary 
to the issue . . . which was conceded by the whole court. And it was 
besides said at the same occasion that where my beasts, of their own 
wrong, without my will and knowledge, break into another’s close, I shall 
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be punished, for I am the trespasser with my beasts, which was also 
agreed to as law, because I am bound by law to keep my beasts without 
doing harm to any one.” [Here the significance of the Consent test is 
emphasized by the “ diversity ” stated. ] 

1498. 13 H. VII, 15, pl. 10. —“ It was held in Common Bench, if 
my servant, against my desire, chases my beasts into the land of a 
stranger, I shall not be punished for this, but my servant; otherwise if 
my beasts escape against my desire, for I shall there be punished. 
Queare, if I keep a dog, and my servant against my desire incites and 
causes the dog to bite and kill the beasts of a stranger, whether I shall 
be punished for this.” 

1505. 20 H. VII, 13, pl. 23.—Trespass for false imprisonment; 
justification as bailiff by command of the sheriff under a writ ; the sheriff 
had neglected to return the writ, and this was objected to as defeating 
the plea. Rede, C. J., “to the contrary. For there is no default in the 
bailiff. . . . For suppose that the master commands the servant to dis- 
train, and so he does it and takes [the distress] to his master, and the 
master misuses it, is it reason to punish the servant? No, surely; and so 
no more here. And if the master commands the servant to distrain, and 
the servant does so, it is not reason, if the servant misuses the distress, 
that the master should be punished by cause of his command, which was 
lawful in the beginning ; wherefore, on the other hand, [in this case also] 
the law should be all one.” 

1506. 21 H. VII, 22, pi. 21.— Same facts as in 20 H. VII., supra; 
probably the same case adjourned. Rede, C. J., holding the defendant 
excused “since every bailiff and every servant is bound to do the pre- 
cept of his master in all that is legal,” and showing that “there is a 
defendant in his master, in whom the default is,” says: “ As if I com- 
mand my servant to take a distress for my rent, and he does it and leads 
the distress to me, and I kill it, or do other illegal thing with it, in this 
case the servant is excused ; and, on the other hand, where I command 
my servant to take the distress legally, and, he rides on the distress, in 
this case he shall be punished, and I excused, for that when I command 
him to do a thing legally, and he does contrary to the commandment, he 
does a wrong to which I did not assent [agrea] ; it is reason to punish 
him and to excuse me, and so here... .” 





1Cf. 8 Edward IV., 17, pl. 24 (1469); where the general understanding seems 
clearly in accord ; and the doctrine of cases like 11 Henry /V., 91, pl. 47 (1410) ; where, 
on the defendant’s writ against J., the bailiff erroneously took the horse J. was riding, 
which was in fact the plaintiff’s, and both judges declared that the error was not to be 
charged against the defendant without an allegation that it was “ by covin and contriv- 
ance” of him; or “at his showing or request.” There is strong reason for believing 
that by this period the law of master’s responsibility for servant had come to be 
regarded as merely one form of the general principle thus stated in “Doctor and 
Student,” I. c. 9 (p. 31) : “ The law of England is that if a man command another to do 
a trespass, and he doth it, that the commander is a trespasser.” 
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1518. Doctor and Student, Il., c. 42 (Muchall’s ed. 233). — “ For trespass 
of battery, or wrongful entry into lands or tenements, ne yet for felony 
or murther, the master shall not be charged for his servant, unless he did 
it by his commandment. . . . Also if a man send his servant to the 
market with a thing, which he knoweth to be defective, to be sold to a 
certain man, and he selleth it to him, there an action lieth against the 
master ; but if the master biddeth him not to sell it to any person in 
certain, but generally to whom he can, and he selleth it according, there 
lieth no action of deceit against the master.” p. 234.—‘“If a man 
desire to lodge with one that is no common hostler, and one that 
is servant to him that he lodgeth with robbeth his chamber, his master 
shall not be charged for the robbing; but if he had been a common 
hostler he should have been charged. . . . But that an host or keeper 
of a tavern shall answer for their guests, unless it be done by their assent 
and commandment, I do not remember that I have read it in the laws 
of England.”? 

1525 circa. — Treatise on Subpena (1 Hargr. Law Tracts, 347) : “ Also 
if a man’s servant thro’ negligence of his maister, tho’ it be not by his 
commandemente or assente, but for lacke of correction, do offences and 
tresspasse to his neighbour, whereby the master is bound in conscience to 
make restitution if his servante be not able, yet there lieth no subpoena 
againste the master to compel him to it.” 

1589. Seaman v. Browning, 4 Leon. 123. — Debt on an obligation with 
a condition for peaceable enjoyment of lands, and a breach assigned in 
that trees were cut down. “It has [was?] found that a servant of the 
said M. [the obligor] had entred and cut them, and that in the presence 
of the said M. his master and by his commandement; it was the opinion 
of the Court that the condition was broken, and that the master was the 
principall trespasser.” ? 





It has been suggested by Professor J. B. Ames that the notions on which rested at 
this period the principal’s liability for another’s contracts might throw light on the 
present question; and there seems indeed good reason for believing that the prevailing 
test was an analogous one, #. ¢. that the master was liable if either he had commanded 
the making of the contract or had accepted the proceeds, #. ¢. had assented. The writer, 
however, has not thought it allowable, in the demonstration of the present point, to 
insist on the value of the analogy. Compare, for contracts, Noy, Middleton v. Fowler, 
and Ward v. Evans, infra, and the following case : — 

1307 — Y. B. 35 Edw. J. (Rolls Ed.) 567. In Debt against an abbot and monk on a 
writing of the monk only, alleging that the money and a horse sold came to the profit 
of the house, it was apparently conceded that where the monk was an absconder and 
had gone off with the things received, the abbot could not be charged “ for the act of 
his monk.” 

1 We find also in this treatise a repetition, in distorted form, of the precedent in 
2H. IV., ante: “If the servant keep the master’s fire negligently, whereby his master’s 
house is burnt, and his neighbour’s also, there an action lieth against the master. But 
if the servant bear fire negligently in the street, and thereby the house of another is 
burnt there lieth no action against the master ” (p. 234). 

2 Compare here also Lord North’s Case, Dyer, 161 a (1557), where Lord North was 
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1606. Waltham v. Mulgar, Moore, 776. — Action against the owner of 
a privateer which captured a friendly ship. A civilian solicitor argued 
for an absolute responsibility of masters “in public affairs.” “He who 
has put a ship in traffic should provide servants who will not commit 
public offences.” But Popham, C. J., said: ‘“‘ Where the master put his 
servant to do an illegal act, the master shall answer for the servant if he 
mistakes in the doing of the act; but where he put his servant to doa 
legal act, as here to take the goods of the king’s enemies, and he has 
taken the goods of friends, the master shall not answer. As if one sent 
his servant to a market to buy or sell, and he robs or kills by the way, 
the master shall not answer ; but if he sets him to beat some one, and 
he kills him or mistakes the person and beats another, the master is a 
murderer. So with rescous or trespass.” 

1618. Southern v. How, 2 Rolle’s Rep. 5, 26:'— Case for sending 
by the defendant’s servant to the plaintiff some jewels, known to be 
counterfeit (worth £ 80, the jury said, but the price was £800), for sale to 
the king of Barbary, by which the plaintiff fared ill at the hands of the 
said king when the cheat was discovered. For the plaintiff it was argued 
that where the vendor knows the fault, the fact that he has a servant do 
it is immaterial, using (1) the Saunders Case (Comb. 473) of the poisoned 
apple and (2) the Bad Wine Case (9 H. VI., ante). The defence argues 
that the master did not order the servant to commit the fraud, that he 
was “san privity ;” * and although a general authority to a factor suffices 
to charge the master, yet not if the factor commits a fraud. Then the 
plaintiff's counsel argued from 11 Edw. IV., 6, A, using Choke’s example, 
of the physician and the blacksmith. To this the defence answers that the 
command here was not directed particularly to the plaintiff, “and thus 
the command is general, and no deceit was intended specially towards 
the plaintiff ;” but, it was answered, “ where damage is aimed against all 
in general, yet if I afterwards come [aveigne] to any particular man to 
his prejudice, yet I shall have an action. . . . But admitting that in any 
cases action does not lie against the master for the tort of his servant, 
yet here . . . he has a profession in which he ought to take servants for 
whom he can answer. ... Though the servant does not follow his 
master’s command in all points, but varies from it in some little things for 
the better accomplishment of his master’s command, this will not change 
the case, for when one commands a thing to be done, he impliedly com- 
mands all means to be used for doing this.” * Then Coventry for the 





held liable for a bond fraudulently surrendered back by his servant to the obligor ; 
“for the possession of the bond in him or in his servant dy Ais order, was to the use of 
the king and he was charged to render it back.” 

1 In Popham, 143, the same distinction is reported briefly, but pointedly. 

2 Compare the “se non conscium esse” of the earlier law. 

8 Here first apparently is found the suggestion of the amplified form of the doctrine 
as accepted in the 1700s. Compare Blackstone’s language, infra. 
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defence says that the jeweller was personally guilty of no intention to 
commit fraud, for the jewels were worth £80. “ There is a distinction 
between the master’s command of a lawful and of an unlawful thing, as 
if I command my servant to disseise J. S. and he disseises him with 
force, I shall be punished for the force ; but if I command him a lawful 
thing and he exceeds his authority, I shall not be punished for the ex- 
cess ;” citing 11 Edw. IV. 6; 9 H. VI. 53; Doctor and Student, 137 ; 
13 H. VII., 15.1 Mountague, C. J., agreed with Coventry “en tout.” 
Doddridge, J., said: “ One appoints his servant to sell plate for him, 
which is in value below the standard, — the standard is 5s. per ounce and 
the plate is worth only 2s.,— and he commands him to sell according to 
the standard [but he really sells below it] ; shall the vendee not have an 
action on the case?” which was in effect a contrary opinion. 

1625. Shelley v. Burr, 1 Rolle’s Abr. 2, pl. 7.— “ Action on the case 
does not lie against man and wife for negligently keeping their fire in 
their house by which the house of the plaintiff was burned, for that the 
action lies upon the general custom of the realm against the paterfamilias 
and not against a servant or a feme-covert who is in the nature of a 
servant.” 

1641. Voy, Maxims, c. 44.—‘ For murder, felony, battery, trespass, 
borrowing or receiving of money in his master’s name by a servant, the 
master shall not be charged, unless it be done by his command, or 
come to his use by his assent. 

“ A man shall not be charged by the contract of his wife or his servant, 
if the thing come to his use, having no notice of it. But if he command 
them to buy, he shall be charged, though they came not to his use, or had 
notice thereof, 

“‘If I command my servant to distrain, and he doth ride on the dis- 
tress, he shall be punished, not I. 

“Tf a man command his servant tosell a thing that is defective, gener- 
ally to whom he can sell it, deceit lieth not against him ; otherwise if he 
bid him sell it to such a man it doth.” 

1668. Cremer v. Humberton, 2 Keb. 352.—“ The high-sheriff and 
under-sheriff is one officer; and if one delivers white acre on hadeas 
JSacias poss. of black acre, the high-sheriff is chargeable, but otherwise of 
a common servant, who is a trespasser, if he take one man’s goods as 
another’s for which I sent.” [An example of the Particular Command 
doctrine. | 

1677. Michael v. Alestree. — Action for bringing ungovernable horses 
to be trained in Lincoln’s Inn Fields, whereby the plaintiff was injured ; 
the horses were actually taken there by a servant of the defendant. The 
chief discussion was as to the general liability for so using horses. It is 
then said, in 2 Lev. 172: “It shall be intended that the master sent the 





1 The citation of these authorities, all found anée, shows the continuity of doctrine. 
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servant to train the horses there ;” in 3 Keb. 650, “ The master is as 
liable as the servant if he gave order for it.” 

1685. Kingston v. Booth, Skinner, 228. In an action of trespass for 
assault, battery, and wounding, “these points were ruled by three of the 
justices. . . . Secondly, If I command my servant to do what is lawful, 
and he misbehave himself, or do more, I shall not answer for my servant, 
but my servant for himself, for that it was his own act; otherwise it was 
in the power of every servart to subject his master to what actions or 
penalties he pleased. Thirdly, If I command my servant to do a lawful 
act, as in this case to pull down a little wooden house (wherein the plain- 
tiff was...) and bid them take care they hurt not the plaintiff, if in this 
doing my servants wound the plaintiff, in trespass of assault and wound- 
ing brought against me, I may plead not guilty, and give this in evidence, 
for that I was not guilty of the wounding, and the pulling down the house 
was a lawful act.” 


In view of the almost uniform language of Courts, counsel, and 
text-writers in these records of the sixteenth and seventeenth 
centuries, it seems necessary to believe that the test, as it came 
to be accepted in those centuries, was none other than that of 
Command (¢. e. before the deed) or Consent (Assent) (2. ¢. before 
or after the deed). In one specific case it is fairly clear that, 
for reasons not here important, and not now needing to be set 
out, the old strict liability continued down through the seven- 
teenth century, viz., the case of a fire started by the servant 
within the house. But apart from this exceptional case, and 
possibly one or two others involving the persistence of extraneous 
traditions, it may be inferred that the Command or Consent test 
was the natural and universal one. Moreover, it accords perfectly 
with the notions which we have found to characterize the later 
Germanic and the early Anglo-Norman periods, being the natural 
form of their orderly development. 

Harmonizing with and corroborating the general rule, are two 
subsidiary rules, worth noting by way of evidence: (a2) The rule 
that the command of the master excused the servant. It does not 
necessarily follow, of course, that where the servant had no com- 
mand to plead in excuse, there the master would zot be liable 
(though, as above indicated, that was in fact the rule); but the 
cases on pleading command in excuse are useful in indicating how 
common and natural that test was, and in thus corroborating the 
applicability of the corresponding test in suits against the master.! 





1 Among the cases in point may be noted (1441) 19 H. VI. 50 pl. 7; (1463) 2 Edw. 
52 
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(5) The rule of pleading that the replication in denial de injuria 
sua propria, when made in answer to a plea of justification as ser- 
vant under the command of a master, was proper only where the 
justification consisted in a command merely, without any claim of 
interest in property (Crogate’s Case) That a master’s command, 
as above in (a), was generally a sufficient excuse is clearly implied 
in this rule, and we have here a corroborative effect of the same 
sort. 

In the cases in the sixteenth and seventeenth centuries (nota- 
bly in Southern v. How, Cremer v. Humberton, Kingston v. 
Booth, also in Noy and Doctor and Student, all pointing back to 
the idea in the 9 H. VI. case) appears the refinement which may 
be termed the doctrine of Particular Command, 2. e. the doctrine 
that the master, to be liable, must have commanded the very act 
in which the wrong consisted (unless the command had been to 
do a thing in itself unlawful). It was somewhat by way of a 
reaction against this refinement that the form of the rule began 
to change under Lord Holt ; and to this next stage we now come. 


2. 


We may here pause for a moment to consider the situation at 
this time. It is obvious that the Particular Command doctrine, 
if pushed to its logical extreme (as it was apparently coming to be), 
must have resulted in putting very narrow limits on the principle 
of responsibility for servants’ and agents’ doings. The doctrine 
would require, in effect, that the master should be liable (unlawful 
errands apart) only when the deed in all its details had been ex- 
pressly and specifically commanded ; and the arguments in South- 
ern v. How, supra, suggest the practical consequences of such a 
rule. Now, whether or not such a limited rule would have been 
desirable, it is certain that the circumstances of the time forced 
upon the judges a serious consideration of the expediencies of such 
arule. The nation was reaping in commercial fields the harvest 
of prosperity sown in the Elizabethan age and destined to show 
fullest fruition in the age of Anne. The conditions of industry 
and commerce were growing so complicated, and the original 











IV. 5, pl. 10; (1481) 21 Edw. IV. 5 pl. 10; (1678) Mires v. Solebay, 2 Mod. 244. This 
notion began to be repudiated in (1694) Sands v. Childs, 2 Lev. 351, and (1701) per Lord 
Holt, in Lane v. Cotton, 12 Mod. 472, 488. 

1 8 Rep. 66 (1608). 
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undertaker and employer might now be so far separated from the 
immediate doer, that the decision of questions of masters’ liability 
must radically affect the conduct of business affairs in a way now 
for the first time particularly appreciated. A time had come when 
persons administering the affairs of others could no longer be 
classed indiscriminately as “servants,” at the beck and call of the 
master for each bit of work, —a time when in social development 
the position of a factor or agent vested with more or less authority 
and discretion was in fact no longer that of a servant! It was 
therefore natural that the judges should find themselves forced 
to consider (1) the practical expediency of the traditional test of 
liability, (2) if they should revise it, the expression and presenta- | 
tion of the test as revised. On the first point, it is clear that they 





1 Mr. Justice Holmes has shown (IV. Harv. L. Rev. 361; V. id. 6-9) how the early 
law knows only “servants,” and how the “agent” is a later branching off from this 
class. The same thing has been additionally shown by Mr. Charles Claflin Allen, in 
the current American Law Review (vol. 28, p. 18). According to Murray’s Dictionary, 
“ agent” first appears in the commercial sense in Marlowe and Shakspeare. It may 
fairly be claimed that Shakspeare has in mind the rule of his day, when (applying it, 
to be sure, to a case of moral, not legal, responsibility) he introduces the following 
colloquy : — 

King Henry the Fifth, IV. 1: (One of the soldiers has been expressing forebodings 
as to the fatal outcome of the morrow’s battle) Williams: “. . . Now if these men do 
not die well, it will be a black matter for the king that led them to it. . . .” King Henry 
(in disguise) : “So, if a son that is by his father sent about merchandise do sinfully 
miscarry upon the sea, the imputation of his wickedness, by your rule, should be im- 
posed upon the father that sent him; or if a servant, under his master’s command 
transporting a sum of money, be assailed by robbers, and die in many irreconciled 
iniquities [that is, meet sudden death without a chance to get absolution for past sins], 
you may call the business of the master the author of the servant’s damnation. But 
this is not so; the king is not bound to answer the particular endings of his soldiers, 
the father of his son, nor the master of his servant; for they purpose not their death 
when they purpose their services.” This is fairly an application of the doctrine of 
Particular Command. 

It seems that the laws of Massachusetts Colony indicate a state of society in which 
the masters were still looked to for servants’ torts, even where not commanded, — 
Brunner’s thesis being illustrated, that the liability follows and depends on the power 
of control and correction. 

1646. Laws and Liberties of Mass., 1660. Tit. “ Burglary & Theft ” (Whitmore’s ed. 
127). — “ [Penalty imposed for robbing orchards and gardens :] And if they be children 
or servants that shall trespass herein, if their parents or masters will not pay the pen- 
alty before exprest, they [the servants] shall bee openly whipped.” [Re-enacted in 
General Laws of 1672, s. v.] 

1678. Law of Mass. Co.’s Council, Mar. 28, 1678 [Whitmore’s Colonial Laws, 349]. — 
“{[A penalty for shooting off a gun near any house or highway, and the offender to make 
full satisfaction to injured persons.]” ‘“ And where either they be servants or youths 
under their parents or masters, and shall not be able to make such satisfaction, such 
parents or masters shall be liable to make full and due satisfaction in all respects.” 
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did in effect revise it. They determined (whether rightly or 
wrongly need not be here considered) that practical expediency 
could not put up with the logical consequences of the Particular 
Command test.! As to the second point, the new phrasing, there 
was much uncertainty for a time, indeed for a century or more; 
but naturally enough the existing test was laid hold of and modi- 
fied to suit their needs ; and after all it was in itself fairly adapted to 
answer for the test which they thought just.2 The test now became 
what may be termed the rule of Implied Command from a General 
Command or Authority. At the same time, amid the general 
reconsideration, other phrasings of the test were sometimes vouch- 
safed. ‘“ Whoever employs another is answerable;” “acting in 
the execution of authority;” “acting for the master’s benefit ;” 
“being about the master’s business,” — these appear as tentative 
expressions in the general effort to re-state on a rational basis. 
But the old test, in its broader scope, is still dominant in the 
last half of the new century. 


1691. Boson v. Sandford, 2 Salk. 440; 3 Mod. 321.— The question 
was whether the owners of a ship were responsible for goods received by 
the master and spoiled by his negligence. Holt, C.J.: “‘ The owners are 
liable in respect of the freight and as employing the master ; for whoever 
employs.another is answerable for him, and undertakes for his care to all 
that make use of him.” 

1698. Zuberville v. Stamp ; action for a fire started by the defendant’s 
servant in a field. Skinner, 681: It was argued by the defence that “it 
does not appear in this case to be done by the command of the master, 
and then it being out of his house he is not responsible.” 

Comb. 459. Holt, C. J.: “And though I am not bound by the act 
of a stranger in any case, yet if my servant doth anything prejudicial to 
another, it shall bind me, where it may be presumed that he acts by my 
authority, being about my business.” 

1 Ld. Raym. 264: Holt, C. J.: “So, in this case, if the defend- 





1 Lord Holt’s judgments show this point of view; but the following passage of Lord 
Hardwicke’s (Boucher v. Lawson, (1734) i#fra) is perhaps the most pointed brief one: 
“ This case seemed at the trial of very great consequence, as it concerns on the one 
side ... the security that persons have in trusting their gold, . . . and on the other side, 
as it concerned the security of owners of ships that they might not be charged by the 
default of their masters further than reason requires.” 

2 Not that they fully appreciated the historical perspective and the significance of 
the situation; but one may gather from all said and done the meaning of events. We 
are dealing, not merely with the progress of a rule, but also with the development of an 
idea. 
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ant’s servant kindled the fire in the way of husbandry, and proper 
for his employment, though he had no express command of his 
master, yet the master shall be liable . . . ; for it shall be intended 
that the servant had authority from his master, it being for his master’s 
benefit.” 

1699. Middleton v. Fowler, 1 Salk. 282.—Case against owners of a 
Stage-coach for a trunk taken on by the driver, but lost. Holt, C. J., 
said that a stage-coachman was not here within the custom of carriers, 
and adds, as to the receipt of money by the driver, no master is charge- 
able with the acts of his servant, but when he acts in execution of the 
authority given by his master, and then the act of the servant is the act 
of the master.” 

1699. ones v. Hart, 2 Salk. 441.— Holt, C. J., allowed recoveries 
against the master(1) where a pawnbroker’s clerk took a pawn and lost 
it, and the owner demanded it; (2) where A’s servant with his cart ran 
against another cart; (3) where a carter’s servant ran over a boy with 
the cart. “The act of a servant is the act of his master, where he acts 
by authority of the master.” (Holt, 642.) 

1709 (?). Hern v. Nichols, 1 Salk. 289.— Deceit for cloth of wrong 
quality ; the deceit was in defendant’s factor beyond sea. “Holt, C. 
J., was of opinion that the merchant was answerable for the deceit of 
his factor, though not criminaliter, yet civiliter; for seeing somebody 
must be a loser by the deceit, it is more reasonable that he that employs 
and puts a trust and confidence in the deceiver should be a loser than a 
stranger.” ? 

1722. Armory v. Delamirie, 1 Stra. 505.—- Where an apprentice con- 
verted a jewel handed to him for weighing, “the action well lay against 
the master, who gives a credit to his apprentice and is answerable for 
his neglect.” (Pratt, C. J.)? 

1734-6. Boucher v. Lawson, Lee’s Hardwicke, 85, 194. — A ship-master 
took on gold at Portugal, contrary to Portuguese law, and on arrival in 
London it was missing. Counsel for defendant: “If the servant of a 
carrier carry goods without the privity of his master, or his receiving a 
reward for taking them, the master is not chargeable. ... A master is not 





1 Here may be noted (1704) Ward v. Evans, 2 Salk. 442. A servant took a bill on 
W. instead of cash, in payment. Held, not binding. “The acts of a servant shall not 
bind the master, unless he acts by authority of his master,” “ but acquiescence . . . will 
make the act of the servant the act of the master.” Also, “It is more reasonable that 
he should suffer for the cheats of his servant than strangers and tradesmen.” Sir Robert 
Wayland’s Case, per Lord Holt, 3 Salk. 234. In Lane w. Cotton, (1701) 1 Salk. 17, 12 
Mod. 477, where the postmaster was sued for the loss of a package by a clerk, the case 
was argued on the effect of a statute and on the peculiar position of a public officer. 

2 Under very similar circumstances the master was held responsible in Mead v. Ham- 
mond, 1 Stra. 505 (1722) by Pratt, C. J.; and in Grammar v. Nixon, 1 Stra. 653 (1775) 
by Eyre, C. J., the master was made responsible for a false warranty; no reasons being 
given in either case. 
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answerable for the acts of his servant but where he acts in execution of 
any authority given him by the master. . . . My servant sells false stuff 
without my commanding it; no action lies against me; otherwise if by 
my commandment.” Counsel for plaintiff: “As to the master’s not be- 
ing liable for his servant but in the exercise of his trade, this is in the 
master’s trade, for it is the trade of the owners of ships to carry goods ;” 
citing Choke’s case of the horse-shoer in 11 Edw. IV., ante. Hardwicke, 
C. J., decides for the defendants. “... It deserves to be considered 
whether, if a ship be sent for a particular purpose, and not in the general 
way of trade, the master can take in goods to charge the owners. ... For 
anything that appears in this case, this might be a ship sent to Lisbon for 
a special purpose, and if so, no one can say that the master, by taking 
in goods of his own head, could make the owners liable. . . . This is no 
reason why these cases should be carried any further than they have been 
already.”* [Do we not here see a temporary inclination to draw the line 
at further extension of the revised doctrine? ] 

1758-65. Blackstone, Comm., 1. 429.—“ As for those things which a 
servant may do on behalf of his master, they seem all to proceed upon 
this principle, that the master is answerable for the act of his servant, if 
done by his command, either expressly given or implied: nam gui facit 
per alium facit per se. ‘Therefore, if the servant commit a trespass by the 
command or encouragement of his master, the master shall be guilty of it. 
If an inn-keeper’s servants rob his guests, the master is bound to restitu- 
tion; for as there is a confidence reposed in him that he will take care 
to provide honest servants, his negligence is a kind of implied consent to 
the robbery ; xam gui non prohibet, cum prohibere possit, jubet. So \ike- 
wise if the drawer at a tavern sells a man bad wine, whereby his health 
is injured, he may bring an action against the master; for although the 
master did not expressly order the servant to sell it to that person in 
particular, yet his permitting him to draw and sell it at all is impliedly a 
general command. : 

“Tn the same manner, whatever a servant is permitted to do in th 
usual course of his business, is equivalent to a general command. ... A 
wife, a friend, a relation, that use to transact business for a man, are 
guoad hoc his servants ; and the principal must answer for their conduct ; 
for the law implies that they act under a general command ; and without 





1 In 1733 (Commons Journal, 277; Abbott on Shipping, 12 ed., Pt. IV.,c. VII. 2, 
Pp. 339), in consequence of the claim made for the plaintiff in Boucher v. Lawson, a 
petition of merchants was presented to the House, setting forth the discouragement to 
commerce if owners were held liable for goods made away with by masters and mari- 
ners “without the knowledge or privity of the owner or owners,” and a statute was 
passed (7 Geo. II. c. 15) exonerating them from being answerable for merchandise 
“made away with by the master or mariners without the privity of the owners” beyond 
the value of vessel and freight. This illustrates how the mercantile community noticea 
the broader scope of the revised rule as now substituted by the Courts for the tradi- 
tional test of Particular Command (i. ¢. direct privity). 
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such a doctrine as this no mutual intercourse between man and man 
could subsist with any tolerable convenience. . . . [As to aservant’s neg- 
ligence], in these cases the damage must be done while he is actually 
employed in the master’s service. . . . [In conclusion] the reason of this 
is still uniform and the same,—that the wrong done by the servant is 
looked upon in law as the wrong of the master himself; and it is a 
standing maxim, that no man shall be allowed to make any advantage 
of his own wrong.” ? 


Attention may here be called to — 

1. The form and phrasing of the test. From the arguments in 
Boucher v. Lawson and the passages of Blackstone, it may easily 
be seen how the idea of Express Command was naturally enlarging 
itself into that of Implied Command, a Command to be implied or 
posited from a general commission to do a class of acts. ‘“ What- 
ever a servant is permitted to do in the usual course of his busi- 
ness,” says Blackstone, “is equivalent to a general command.” 
“Where he acts in execution of any authority,” says counsel in 
Boucher v. Lawson; and this is the dominant phrase with Lord 
Holt. “It may be presumed that he acts by my authority, being 
about my business,” is another phrase of his. The new terms are 
natural enough and hardly call for explanation. It may be sug- 
gested, however, that “authority ” was particularly easy of adoption 
because about this time it seems to have had, as a primary sense, 
the concrete meaning of a specific order (not merely the power 
itself, abstractly regarded). As the full meaning of the situation 
was realized, it was inevitable that the broader terms “scope of 
authority,” “exercise of trade,” “course of employment,” should 
prevail ; but this was not yet to be.® 





1 Compare here, also, (1773) Barker v. Braham, 3 Wils. 368,— an action allowed 
against client and attorney for an arrest made by an error of the latter. De Grey, 
C. J.: “ They say, whoever procures, commands, assists, assents, etc., is a trespasser ; 
here the client commands the attorney, the attorney actually commands the sheriff’s 
officer; the real commander is the attorney, the nominal commander is the plaintiff 
in the action. .. .” 

2 Cf. Brandon v. Peacock, Lee’s Hardwicke, 86 (1730): “A person put tobacco on 
a ship, the master ran away with the ship and tobacco, the goods being insured, the 
person that owned the tobacco applied to the insurance office and received the value of 
it. The insurance office took an authority from him to sue the owner, and the C. J. 
held that the action lay.” 

8 One might fancy that the phrase of the St. 27 Ed. III. ante, “ offended in the office 
in which his master hath set him,” supplies an antecedent for these phrases. But it 
would seem that “office” was purely a civil or canon (not Roman) law phrase. In 
Doct. and Stud. (II. c. 42) the civilian, asking for the English law, gives as a part of his 


) 
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2. The reasons offered for the rule. As already remarked, we 
find first under Lord Holt an effort to put the rule on a rational 
footing,! — an effort which, owing to inherent difficulties, has not 
yet by any means ceased. Usually some definite ground of policy, 
more or less tenable, was offered. Lord Holt’s reasons are in sub- 
stance covered by his brief sentence in Wayland’s Case, ante: 
“It is more reasonable that he should suffer for the cheats of his 
servant than strangers and tradesmen,” because it is he (Hern v. 
Nichols) who “ puts a trust and confidence in the deceiver,” and 
(Armory v. Delamirie, per Pratt, C. J.) “gives a credit” to him. 
Blackstone, tracing the harm back to the original command of the 
master, says “no man shall be allowed to make any advantage of 
his own wrong.” Lord Hardwicke (Boucher v. Lawson) tries to 
strike a fair balance between the “security” which others ought 
to have who trust the servant and the “security” which masters 
ought to have from wayward employees. But very often the 
judicial mind gave up the troublesome task of accurately express- 
ing a reason, and, quite content with the policy of the rule, took 
refuge, when it came to naming a reason, in a fiction or other form 
of words. ‘“ The master undertakes for the servant’s care,” said 
Lord Holt, in Boston v. Sandford; which of course is not true. 
The favorite expressions of this sort, however, were “the act of the 
servant is the act of the master,” when done in execution of au- 
thority (Middleton v. Fowler, Jones v. Hart, ante) and “gut fact 
per alium facit per se” (Blackstone, ante; Laugher v. Pointer, fos?) ; 
apd perhaps “ respondeat superior” has often been used thus to 
evade giving a clear reason. Now here it must be noticed that 
there are different ways of employing a fiction. One is to accept 
as a guide a traditional element which no longer answers to the 
notions of the day and to insist upon its use ; as when the loss and 
finding are alleged in trover, or the loss of service in seduction. 





own test, “when the household offendeth in any office or ministry that the master is the 
chief officer of ;” and the writer has not found the phrase elsewhere than in that book 
and in the above statute. In the latter it may easily have been inserted by some cleri- 
cal secretary learned in the canon law. 

A test once ventured in 1698 (Tuberville v. Stamp, as in 1 Ld. Raym. 264) was that 
the act should be “‘for the master’s benefit;” and in the present century this phrase 
has played some part, though generally in subordination to and supplementary to the 
“ scope of employment” test (Bush v. Steinman, izfra ; and passim). 

1 E. g. in Beaulieu v. Finglam (1401), an¢e, the Court harshly refuses to argue the 
question of expediency. 
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In the former case the allegation is now recognized as a pure and 
ineffectual fiction ; in the latter, except by a few statutes, the loss 
of service must still be proved, though the whole basis of the claim 
rests to-day on other notions. A very different way is to employ a 
fiction to sanction a rule which we thoroughly believe in, but lazily 
prefer to evade accounting for openly and rationally. Of this sort 
is the instance in hand. Sometimes, as where in a document under 
seal the seal is said to presume a consideration, we borrow some 
kindred doctrine and force it to our present use; but sometimes, 
as here, we put forth a phrase not already used for the purpose, 
but now found very handy. So that what we have to remember 
about the employment of the above fiction of Identification, in the 
history of the present doctrine, is, (1) that it was merely a reason, 
an easy, lazy reason, which was put forth to sanction and support 
arule of whose practical expediency the Courts were perfectly 
satisfied ; (2) that it was merely one of several reasons, and by no 
means the most common, and that, in short, the rule would have 
stood substantially as it does now, if all reference to the Identifica- 
tion fiction were wanting.? 


3- 

In what may be taken as the next stage, the balance is seen to 
change gradually ; the Command test disappears as a regular one, 
and “scope of employment” and its congeners come into full 
control. The opinions of Lord Kenyon seem chiefly to mark the 
change (though his language is not uniform). Savignac v. Roome 
and Stone v. Cartwright show the rivalry with particular clear- 
ness. 





1 Mr. Justice Holmes, in IV. Harv. L. Rev. 345-364, and V. id. 1-23, believes that 
the identification fiction plays a leading part in earlier history; but he has apparently 
been able to find before 1700 only five or six instances, not all unambiguous. The plain 
one from West’s Symboleography clearly owes its origin to the civil iaw (as does a 
great deal throughout the book). West’s “by some bond he is fained to be all one 
person,” is the borrowing of a notion well known across the water: “ Eadem est per- 
sona domini et procuratoris. Eadem, inquam, non rei veritate, sed fictione,” etc. (Dig. 
44, 2, 4, note to Elzevir ed.). Very different are the indigenous English expressions, — 
scarcely fictions, but merely statements of legal results; ¢. g. “the driving of the ser- 
vant is the driving of the master” (Smith v. Shepherd), Coke says of disseisin (Co. 
Litt., sects. 430-435) : “ Where the servant doth all that which he is commanded, . . . 
there it is as sufficient as if his master did it himselfe, for the rule is, gus facit, etc.” 
This “ as if” (and Littleton says the same) shows that there is here no fiction in a pro- 
per sense, — merely a concise statement of the legal result. The out-and-out identifi- 
cation expressions do not come into much vogue until after Blackstone’s time. 
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1795. Morley v. Gaisford,2 H. Bl. 442.— Case against one whose 
servant negligently drove a cart against the plaintiff’s chaise. A verdict 
was found for the plaintiff, but a motion was made in arrest of judgment 
that the action should have been trespass. ‘The Court seemed at first 
inclined to refuse the rule, saying that it was difficult to put a case 
where the master could be considered a trespasser for an act of his 
servant, which was not done at his command,” but, after delaying for 
further consideration, the rule was discharged on the defendant’s sug- 
gestion. [See the argument for the defendant in Brucker v. Fromont, 
6 T. R. 659 (1796), as showing that this misconception of the earlier 
form of the rule was already in the air. Note that this, the first judi- 
cial misunderstanding of it (which became the basis of a special doc- 
trine noticed later on), was in the Common Pleas, and that the King’s 
Bench, Lord Kenyon’s Court, did not exhibit it until well on in the next 
century. ] 

1795. Savignac v. Roome, 6 T. R. 125.—Case for wilfully driving, by 
his servant, a coach against the plaintiff’s chaise. Verdict for the plain- 
tiff. Espinasse moved in arrest, because, first, ‘‘ no action could be main- 
tained against the defendant for a wilful act of the servant, accompanied 
with force, unless done by command of the master,” citing Jones v. Hart, 
supra ; and, second, because the action should have been trespass. Bay- 
ley contended that it was enough if the injury was done in the course of 
employment ; but Espinasse quoted Blackstone, dd supra, and Kingston 
v. Booth, supra. The court made the rule absolute on the second ground, 
without noticing the first. 

1796. Stone v. Cartwright, 6 T. R. 411.—The defendant managed a 
colliery as guardian ; he employed a superintendent for the work, but 
took no personal concern in it. He was held not liable for a caving of 
the soil resulting from the improper removal of pillars. Lord Kenyon 
stated that such actions should be brought against either “ the hand com- 
mitting the injury, or against the owner for whom the act was done.” 
Lawrence, J., said: “If the plaintiffs had given evidence that the de- 
fendant had particularly ordered those acts to be done from whence the 
damage had ensued, that would have varied the case.” 

1799. Bush v. Steinman, 1 B. & P. 404. — The defendant contracted 
with a surveyor to repair his house; the surveyor contracted with a car- 
penter ; the carpenter employed a bricklayer; and the bricklayer’s ser- 
vant put a pile of lime in the road, by which the plaintiff was injured. 
Lord Kenyon: “ The general proposition that a person shall be answer- 
able for any injury which arises in carrying into execution that which he 
has employed another to do seems to be too large and loose. The prin- 
ciple of . . . Littledale v. Lord Landsdale comes much nearer. . . . The 
work being carried on for his benefit and on his property, all the persons 
employed must have been considered as his agents and servants... . 
The responsibility was thrown on the principal from whom the authority 
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originally moved.” Rooke, J.: “He who has work going on for his 
benefit and on his premises must be civilly answerable for the acts of 
those whom he employs.” 

1800, Lillis v. Turner, 8 T. R. 531. — Case for goods which the master 
of the defendant’s ship refused to deliver. Lord Kenyon, C. J.: “The 
maxim applies here respondeat superior. . . . The defendants are respon- 
sible for the acts of their servants in those things that respect his duty 
under them.” 

1800. McManus v. Crickett, 1 East, 107. — Action for driving a chariot 
against the plaintiff’s chaise. Lord Kenyon, C. J.: “At the trial it ap- 
peared in the evidence that one Brown, a servant of the defendant, 
wilfully drove the chariot against the plaintiff’s chaise, but that the 
defendant was not himself present, nor did he in any manner direct or 
assent to the act of the servant.” Then following Lord Holt’s phrase, 
“in the execution of the authority,” and noting three of the earlier 
authorities on Command, he says: “If a servant quits sight of the object 
for which he is employed, and without having in view his master’s orders, 
pursues that which his own malice suggests, he no longer acts in pursu- 
ance of the authority given him.” And the headnote begins: “ A master 
is not liable in trespass for the wilful act of his servant, as by driving his 
master’s carriar2 against another, done without the direction or assent of 
the master.” 

1811. Paley on Agency: “ But the responsibility of the master for the 
servant’s negligent or unlawful acts is limited to cases properly within 
the scope of his employment. . . . The responsibility of the principal is 
confined to acts done either under his express direction, or in his ser- 
vice and therefore under his constructive command. In all cases in 
which the frauds or injuries of servants have been held to affect their 
employers, it appears that the employment afforded the means of com- 
mitting the injury. No wilful trespass of a servant, not arising out of 
the execution of his master’s orders or employment, will make him respon- 
sible.” [Note “in his service and therefore under his constructive 
command.”’] 

1812. LVicholson v. Mounsey, 15 East, 384.— Case against the captain 
of a man-of-war for a collision occurring through the negligence of the 
lieutenant. Lord Ellenborough phrases it that the owner or master “ is 
answerable for those whom he employs, for injuries done by them to 
others within the scope of their employment.” 

1826. In the great case of Laugher v. Pointer, 5 B. & C. 547, where 
the defendant had hired a coach from a stable, and the stable-keeper 
sent a driver with it, and a collision ensued, there is no traceable remnant 
of the literal form of the doctrine; all seemed ready to say, as Lord 
Kenyon did: “I admit the principle, that a man is answerable for the 
conduct of his servants in matters done by them in the exercise of the 
authority that he has given them.” 
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From this time the general test is phrased as “scope” or 
“course” of “employment” (Sleath v. Wilson, 9 C. & P. 607, 
1839; Story on Agency, 1839; Smith on Master and Servant, 
1852), “scope of authority” (Cornfoot v. Fowke, 6 M. & W. 358, 
1840; Att’y-Gen. v. Siddon, 1 Tyrwh. 41, 1830; Coleman v. 
Riches, 16 C. B. 104, 1855), or, in later times, more carefully, “in 
furtherance of and within the scope of the business with which he 
was trusted” (Keating, J., in Bolingbroke v. Board, L. R. 9 C. P. 
at 577, 1874). No attempt has been made to note here all the 
cases from 1800 to 1850. 

Did no direct traces remain at later times of the supplanted Com- 
mand test? Or was its broader substitute left in sole possession of 
the field after Lord Kenyon’s time? 

1. A very few cases are to be found in which (the judges per- 
haps, having been brought up under the earlier form of doctrine) a 
direct survival may be seen. 


1828. Goodman v. Kennell, 1 Moore & P. 241. — Case for injuries from 
a horse ridden by the defendant’s servant; the servant was a person 
casually employed to do an errand, who had without orders taken the 
defendant’s horse to ride on. Park, J.: “ A master would not, certainly, 
be liable for an act done by his servant whilst riding the horse of another, 
without his knowledge, or against his consent. But in the present case 
the question was, whether or not there was sufficient evidence of an assent 
or authority, either express or implied, from the defendant to C. to use 
the horse.” Best, C. J.: “It has been truly said that a servant’s riding 
the horse of another, without the assent or authority of the master, cannot 
render the latter answerable for his acts. But here the question was, 
whether there was not sufficient evidence to show that C. was riding the 
horse with the defendant’s assent, and on his business.” [Here we may 
see a transitional stage, in which “order,” “assent,” “authority,” were 
for some time used indiscriminately as practical equivalents.] 

1857. Patten v. Rea, 2 C. B. N. S. 606.— Action for negligently driv- 
ing a horse and gig against the plaintiff’s horse. On a ruling for the 
plaintiff, a rule mzsi was asked for misdirection, “first, in not leaving to 
the jury the question whether the horse and gig driven by W. T. were 
used by him on his master’s business, at the instance and express request of 
the defendant.” The jury had found, in answer to the judge’s questions, 
that there was no verbal request, but that T. had gone on the defend- 
ant’s business, and that “the defendant knew it and assented to it.” 
Crowder, J., the trial judge, said: “ The contention was that, in order to 
render the defendent liable, there must be something tantamount to a 
command by the master. The rule is not quite correct in the use of the 
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word express.” Cockburn, C. J., said, as to this: “[It is met] by the fact 
that the master was cognizant of the course which his servant was pur- 
suing at the time, and did not dissent.” Williams, J., said: “ Now it 
clearly is not necessary in cases of this sort that there should be any ex- 
press request ; the jury may imply a request or assent from the general 
nature of the servant’s duty and employment. There was ample evidence 
of such implied request or assent here.” * 


2. By one of those misunderstandings not infrequent in our legal 
system, the language of the seventeenth century became, in the 
eighteenth, the basis of the rule that the form of the action against 
the master could be Trespass in that case alone where the specific 
act had been commanded by him. 


1849. Sharrod v. R. Co., 4 Ex. 581.— Trespass for driving an engine 
over the plaintiff’s sheep ; the driver had been directed to go at a certain 
speed. The defendants objected that the remedy was case. Parke, B.: 
“The sending the engine along the line was the voluntary act of the Com- 
pany, and they are responsible for the consequences ; but the question is 
whether they are liable in trespass, they not having given any order for 
the injurious act. . . . The maxim ‘ qui facit per alium facit per se’ renders 
the master liable for all the negligent acts of the servant in the course of 
his employment. . . . Trespass will not lie against him, . . . unless, as 
was said by the Court in Morley v. Gainsford, 2 H. Bl. 442, the act was 
done ‘dy his command ;’ that is, unless either the particular act which 
constitutes the trespass is ordered to be done by the principal, or some 
act which comprises it, or some act which leads by a physical necessity 
to the act complained of,” citing Gregory v. Piper. ‘ This is the simple 
case of an act done by the servant in the course of his employment, not 
specifically ordered by the master.” ? 





1 Even in later cases we may find expressions which, if they are not to be traced to 
the same source, at least show how easily translatable the older test is to the newer. 

“In the course of the service and for the master’s benefit, though no express com- 
mand or privity of the master be proved.” Willes, J., for the Court in Barwick v. Bank, 
L. R. 2 Ex. 259 (1867). “It is true he has not authorized the particular act, but he 
has put the agent in his place to do that class of acts.” Quoted with approval by Lord 
Selborne, in Houldsworth v. Bank, 5 App. Cas. 326 (1880). 

Most of the American cases came at a time when the text-books had made the “ scope 
of employment” or “authority” phrase the familiar one; but a few are to be found 
using the old language; ¢. g. McCalla v. Wood, Pennington (N. J.) 86 (1806). “Upon 
principles of law, one person can never be made liable for the trespass of another. . It is 
true, that if one command or authorize his servant to commit a trespass, he is answer- 
able himself; but then it is the trespass of the master, according to the well-known 
maxim of the law gui facit per alium facit per se.” 

2 This case of Sharrod v, R. Co. was preceded in the same year by Gordon v. Rolt, 
4 Exch. 365, in which much the same question was considered: Rolfe, B.: “ To render 
the master liable in trespass, it must appear that he ordered the servant to do the act, 
and there is no evidence of that here.” 
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But this rule began in a misconception, gradually evolved, of 
the earlier rules, and involves the cases ante, Morley v. Gaisford, 
McManus v. Crickett, Gregory v. Piper. The stages were three: 
(1) Morley v. Gaisford (1795), in the Common Pleas, initiates the 
above rule; but a comparison of it with Savignac v. Roome, ante 
(1795), and Brucker v. Fromont, 6 T. R. 659 (1796) indicates 
the prevailing principle, as administered in the King’s Bench, to 
have been that the form of action followed the nature of the act ; 
z. eé. sue the master in Case where negligence of the servant is 
the basis of the claim, sue in Trespass for the servant’s trespass. 
(2) In McManus v. Crickett, azte (1800), Lord Kenyon held that the 
master is not liable a¢ a// for a wilful trespass of the servant, unless 
done at express command, because he thus practically exceeds his 
authority ; for his trespasses not wilful, Case lies. Of this under- 
standing are Paley (ante), and Peake (p. 294), writing shortly after. 
(3) Then forgetfulness ensued, the opinion at the bar altered, and 
in (1826) Gregory v. Piper (9 B. & C. 591) and in (1849) Sharrod 
v. R. Co., supra, it was said that the master is not liable in Trespass 
for his servant’s trespasses (2. ¢. direct acts, wilful or not), unless 
expressly commanded. This doctrine may well be regarded as a 
necessary result of the common-law theory of Trespass; but it 
seems on the evidence that it originally crept in through a miscon- 
ception of the language of the old Command test, then becoming 


obsolete.! 
John H. Wigmore. 
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1 The small part played historically by the identification fiction has already been 
pointed out. It seems necessary to suggest, with deference, that this conclusion, if 
true, makes grave difficulties in the way of accepting the thesis of the learned inves- 
tigator already mentioned, that the fiction “‘ that within the scope of the agency principal 
and agent are one ” is “the survival from ancient times ” of the superstitious patriarchal 
liability “generalized into the form of a fiction, which, although nothing in the world but 
a form of words, has reacted upon the law and has tended to carry its anomalies still 
further,” and that the modern rules “depend upon fiction for their present existence.” 
The learned writer therefore concludes that “common-sense is opposed to the funda- 
mental theory of agency.” ‘This is not the place to offer to do what no one has yet 
succeeded in doing, —to phrase the feeling of justice which every man has in the more 
or less limited responsibility for agent’s torts; but it is worth while noting that the 
Command or Authority principle may prove to be, theoretically as well as historically, 
the true support of the rule of responsibility for agents’ torts. Perhaps the nearest 
approach to this yet made is that of Lord Brougham, in Duncan v. Findlater, 6 Cl. & 
F, 894, 910: “I am liable for what is done for me and under my orders by the man I 
employ, .. . and the reason that I am liable is this, that by employing him I set the 
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whole thing in motion, and what he does, being done for my benefit and under my 
direction, I am responsible for the consequences of doing it.” In other words, (1) if I 
command A to do act x, I ought to be liable for the natural consequences peculiar 
to that act taken in itself ; (2) the same follows if x is a class, series, or group of acts; 
(3) if A does the act in a careless or otherwise wrongful way, different from that in 
which I expected him to do it, and not as I myself might have done it, my personal 
culpability is no longer clear; nevertheless, complete legal exoneration in such cases 
would be poor policy, for it would afford ample opportunity to shirk responsibility, 
merely by appointing substitutes; so that some medium must be found. If, then, I 
employ knowingly a careless servant, here at least I should be liable, just as for impru- 
dently keeping a dog known to be ferocious, But even this may on practical grounds 
be too lenient a rule, for I may still find means of evading due responsibility under 
cover of that test. Public convenience then may demand that I should be liable 
up to a still further point, even though I select agents carefully ; in other words, 
we may say that I employ a substitute more or less at my peril. Just as gunpowder 
is kept at peril, but steam-engines, through demands of industrial welfare, are not 
kept at peril, so there is an undefined point at which the appointment of a substi- 
tute ceases to be at peril; and in the nature of the case that point is in individual 
instances hard to determine. But the conflict is hardly, as the learned writer would 
place it, between common-sense and tradition, but between one great consideration of 
policy and another ; and if the restraining consideration just now seems to be the weak 
one, it is just because, as the above-mentioned article admits, popular opinion is convinced 
(rightly or wrongly) that the broad rule is a “seemingly wholesome check on the in- 
difference and negligence of great corporations.” Whether for the sake of this alone 
we should sanction such broad limits in dealing with the general mercantile community 
is perhaps a slightly different question. But at any rate the whole liability, wherever 
it be bounded, can be discussed and expressed, it would seem, “according to the ordi- 
nary canons of legal responsibility.” 
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REMOTENESS OF CHARITABLE GIFTS. 


a the sixth volume of the HARVARD Law REVIEW, page 195, 

my learned friend, Mr. Jabez Fox, has criticised me for saying 
that the true object of the Rule against Perpetuities is to restrain 
the creation of future conditional interests, and that it is not aimed 
directly at preventing the non-alienation of property. Mr. Fox’s 
main purpose, however, is not so much to refute this particular 
error, as to condemn a method of treating legal subjects of which 
he finds in me an example. 

A writer who employs this method, in considering a case, will 
neglect the grounds upon which the counsel have placed their 
arguments and the court its judgment, and will base the decision 
on reasoning which never occurred to any of the persons who were 
actually concerned in the case; in short, he will treat the rulings 
of the court as the utterings of Balaam’s ass, absolutely true, but 
not presupposing any conscious intelligence in the creatures from 
whom they proceed. Although using my own words, I feel quite 
sure that I have given Mr. Fox’s meaning correctly ; and, if I 
have, I agree with him in his condemnation of such a method. 

I will go further, and will add what my learned friend may have 
had in mind, though he was too civil to express it. 

When a student is beginning to read law, and one legal propo- 
sition is the same to him as any other, it is essential for an instruc- 
tor to insist strongly upon the distinction between the dicta and 
the vatio decidendi in a case; but there is risk of exaggeration, the 
distinction may be pushed too far; and I admit frankly that to do 
so is a temptation in academic instruction to both teacher and 
student ; I am conscious of having yielded to it myself; I have 
warned others against it ; if I have been guilty of it here, I cannot 
plead ignorance of the danger; if I have sinned, I say Amen to my 
learned friend’s anathema. 

But have I sinned in this particular matter? Is the statement 
criticised an offspring of this justly condemned method of dealing 
with the authorities ? 

The rise of many doctrines in our law is unknown or has to 
be guessed from remote and uncertain sources, and the natural 
growth of many doctrines has been interrupted by legislation or by 
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theories and practices borrowed from particular callings. But the 
Rule against Perpetuities is of comparatively modern origin; we 
can trace it from its beginnings ; and its development has been sin- 
gularly little affected by legislation or by outside influences. It is 
pre-eminently a common-law doctrine, born and bred in the courts, 
and in its growth a typical example of the development of the 
common law. None better can be found. This has always seemed 
to me to give it a peculiar interest. 

What, then, is the normal development of a doctrine in our law? 

Generally, it first emerges in the judicial consciousness in a 
vague and somewhat formless condition, and when it begins to 
take shape its limits are now too narrow and now too broad. 
Gradually, as successive generations of lawyers and judges deal 
with it, it acquires a defined outline ; sometimes it is broadened so 
as to cover cases not within its first expression, sometimes it is 
narrowed so as to exclude cases which, though within its terms as 
first laid down, are not within its principles as finally developed. 
But when a legal doctrine is in its early stage, statements are 
often made and theories often advanced by judges which are, and 
necessarily must be, vague and not in entire harmony with the 
form which the doctrine finally takes ; and yet it is a common phe- 
nomenon for these early statements and theories to survive and be 
repeated, even when the law has been settled in a manner really 
inconsistent with them ; and such survival leads not infrequently 
to decisions which cannot be reconciled with what have been 
established and are acknowledged as true principles. Nor is this 
strange. To have constantly in the mind such a complete con- 
ception of a doctrine, as to feel at once the discordance of every 
proposition not entirely in harmony with it, is a rare gift in any 
one, be he a judge or not. 

Instances might be multiplied ad bitum. 

What is the true ground of prescription at the present day? It 
is analogy to the statute of limitation. Yet courts were formerly 
in the habit of sustaining it on what later judges have called “the 
revolting fiction” of a lost grant, and the obviously wrong decision 
that a subsequently occurring disability suspends the running of 
prescription was logically enough based upon this fiction in Lamb 
v. Crosland, as late as 1850. 

So, in case after case, the doctrine that “the general intent must 

1 4 Rich. 536. 
54 
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overrule the particular intent” was announced as the true prin- 
ciple underlying the application of the rule in Shelley’s case; and, 
even after the luminous expositions of Lord Redesdale and Lord 
Wensleydale and Chief Justice Cockburn, when one might have 
hoped that it had been rooted out of the law, we find it still invoked 
in 1884 to sustain a very doubtful decision in Bowen v. Lewis.} 

Again: “The transfer of personal chattels is governed by the 
law of the domicile of the owner.” How often has this been said 
by judges of the greatest eminence. Yet it is not true of transfers 
inter vivos of particular chattels. It would be hard to find a deci- 
sion to that effect. And at last some text-writers are plucking up 
courage to say so. 

I will not multiply instances: the learned reader can think of 
them for himself; indeed, a great part of the history of the law 
might be written by the consideration of such cases. 

How, then, should a writer deal with a topic in the law which 
has passed through a history like this? Certainly, he should not 
form an a priori theory of how the law ought to have developed ; 
but if he finds that the law as developed in a particular way, he 
should not be deterred from saying so because judges in the older 
time have not been gifted with piercing prophetic vision, and have 
used expressions which cannot be made to square with the matured 
doctrine of to-day, nor even because those dicta of earlier courts 
are to be found in the mouths of modern judges. 

When, as in the case of the Rule against Perpetuities, all the late 
developments of the law cannot be reconciled, it is not always easy 
to determine which represent legitimate lines of growth, and which 
are bastards, to be recognized only as exceptions. I suspect these 
latter will often be found to have had their origin in some inac- 
curate dictum of an early court. 

Of course, I do not suppose that I have been able always suc- 
cessfully to distinguish the true doctrine, but the method which I 
have followed has been to study the decisions which have actually 
been made, and to try to determine which seem to bear the notes 
of legitimacy ; I have not, consciously at least, employed the method 
which Mr. Fox condemns, viz., the substitution of one’s a priori 
conceptions for the decisions of the courts. 

To come to the specific difference between Mr. Fox and myself ; 
it can best be stated in a concrete form. 


1 9 Ap. Cas. 890. 
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On the application of the Rule against Perpetuities there are, in 
modern times, two sets of decisions which cannot be reconciled. 

First. It is held that if land be given to A and his heirs, with 
an option of purchase at any time by B and his heirs, the gift to B 
is too remote and therefore bad. 

Second. It is held that if land be given to X Charity until some 
contingency, which may be remote, happens, and then to Y 
Charity, the gift to Y Charity is good. 

In favor of the validity of the gift to B it is urged that B’s 
interest is alienable at any time; to which the answer made is that 
such fact is immaterial, for B’s interest is dependent on a remote 
contingency. 

Against the validity of the gift to Y Charity it is urged that it 
is dependent on a remote contingency, to which the answer made is 
that such fact is immaterial, for the interest of neither X nor Y 
is alienable. 

That is, the first class of cases puts as the test of invalidity the 
remoteness or nearness of the contingency on which the gift is to 
take effect, while the second puts as such test the restraint or non- 
restraint of an interest which is legally alienable. The first class 
of cases says the rule does not apply to vested interests. The 
second class says the rule does not apply to inalienable interests. 

One of these views represents the true theory, and the other is 
an exception. Or, in Mr. Fox’s words, one is a “misfit.” Now 
which is the misfit? Mr. Fox believes it to be the first. I believe 
it to be the second. 

My learned friend thinks I am wrong because many judges have 
said that the object of the Rule against Perpetuities is to prevent 
property from being made inalienable. 

The facts seem to be these: — 

The judges, from the earliest times, have been opposed to per- 
petuities. I do not know that any one has thoroughly investigated 
the cause, but the fact, I suppose, is undeniable. 

A perpetuity could arise in two ways, first, by taking from the 
owner the power to alienate property ; secondly, by allowing inter- 
ests to be created zm futuro. In the beginning these ideas were 
confounded ; gradually they were differentiated ; the first gave rise 
to the Rule forbidding restraints on alienation, the second to the 
Rule against Perpetuities. 

When this differentiation occurred, it was inevitable that a fur- 
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ther question should arise. Is the second rule merely a form of 
the first? Is a remote future interest objectionable only because 
for too long a period there may be no one who can give a good 
title ; or is it objectionable also because the policy of the law does 
not allow interests so uncertain in value to hamper a present 
ownership? Under many circumstances, whichever principle was 
applied the judgment would be the same; but, finally, cases arose 
which required a decision of this question, and in them it was held 
that the second rule was more than merely a form of the first, and 
that interests, although alienable, might yet be bad for remoteness ; 
or, in other words, that the validity or non-validity of an interest did 
not depend solely on whether the alienability of the property was 
affected, but on whether the interest was upon a remote condition. 

This was involved in the decision of a case in England as early 
as 1764, Grey v. Montague,! and in the United States, in Brattle 
Square Church v. Grant,? in 1855. 

It is not strange that remarks can be found, made by early 
judges and repeated by later ones, to the effect that the Rule 
against Perpetuities is intended to prevent restraints against 
alienation, for that is true, although the later course of decision to 
which I have referred shows that it is not an exact statement of 
the whole truth. Such astate of things one would naturally 
expect; it is entirely in accordance with the physiology, if I may 
use the word, of the common law. 

It is true that in Avern v. Lloyd,’ Vice-Chancellor Stuart held 
an interest subject to a remote condition to be good because it was 
alienable, saying : “ It seems obvious that such a case is not within 
the principle on which the law against perpetuity rests;” and 
that in Birmingham Canal Co. v. Cartwright,* Fry, J., held that 
an option to buy on a remote contingency was good. He said: 
“‘T think that wherever a right or interest is presently vested in A 
and his heirs, although the right may not arise until the happening 
of some contingency which may not take effect within the period 
defined by the Rule against Perpetuities, such right or interest is 
not obnoxious to that rule, and for this reason. The rule is aimed 
at preventing the suspension of the power of dealing with property, 
—the alienation of land or other property. But, when there is a 
present right of that sort, although its exercise may be dependent 





1 2 Eden, 305; 8. C. 3 B. P. C. (Toml. ed.) 314. 8 L. R. 5 Eq. 383 (1868). 
2 3 Gray, 142. # 11 Ch. D. 421 (1879). 
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upon a future contingency, and the right is vested in an ascertained 
person or persons, that person or persons, concurring with the per- 
son who is subject to the right, can make a perfectly good title to 
the property.” 

These cases certainly support Mr. Fox’s view; but in London 
& S. W. R. R. Co. v. Gomm,! the Court of Appeal expressly over- 
ruled Birmingham Canal Co. v. Cartwright, and held that an option 
to buy on a remote contingency was bad; and the case of Avern 
v. Lloyd, which, in common with all text writers I had ventured to 
doubt, has, since I wrote, been overruled in terms by the Court of 
Appeal, in Re Hargreaves.” 

This, surely, is a striking illustration of the phenomenon to which 
I have called attention. Here we have two judges, exceptionally 
able judges, misled by the incomplete form in which former courts 
had declared a doctrine, and, in consequence, making decisions 
which had to be overruled. 

Again Mr. Fox quotes from the opinion of the Supreme Court 
of Massachusetts in Odell v. Odell. “The reason of the rule is 
that to allow a contingent estate to vest at a more remote period 
would tend to create a perpetuity by making the estate inalien- 
able ;” (Mr. Fox stops here, but the passage continues thus) “for 
the title of the first taker would not be perfect, and until the 
happening of the contingency it could not be ascertained who was 
entitled, and the estate could not be alienated, even, as has been 
said, if all mankind should join in the conveyance.” * 

But about a year ago, the same court said: “It has sometimes 
been suggested as a reason for the Rule against Perpetuities, that it 
is impossible for the owners of the estate to convey it, and that the 
estate is rendered inalienable, ‘though all mankind should join in 
the conveyance.’® This statement is not accurate in reference to 
many estates which come within the rule. The mere fact that a 
contingent interest may be released by persons in being, and that 
a good title may thus be made, is not enough to take the case out 
of the rule, if the estate cannot be alienated by those having vested 
interests in it, because a possible future interest is created which 
may not vest within the time fixed by law. A careful examina- 





1 20 Ch. Div. 562 (1882). 8 Io All. I, 5. 
2 43 Ch. Div. 401 (1889). * Brattle Square Church v. Grant, 3 Gray, 142. 
5 Brattle Square Church v. Grant, 3 Gray, 142, 152. 


6 Gray on Perpetuities, 275, 329, 330; London & Southwestern Railway v. Gomm, 
20 Ch, D. 562. 
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tion of the cases will show that this has always been the law in 
Massachusetts. ... This appears also in the leading case of 
Brattle Square Church v. Grant, in which a single ambiguous or 
inaccurate expression has sometimes led to a misunderstanding 
of the law intended to be quoted. . . . Undoubtedly the fact that 
the holders of vested interests cannot convey tends to make the 
property practically inalienable, for oftentimes the holders of con- 
tingent interests are unknown or cannot be found, and if they are 
accessible, it is not easy to obtain releases of contingent rights on 
which it is impossible to fix a value. But the possibility of obtain- 
ing releases is not the test by which to determine the validity or 
invalidity of a limitation.” 2 

I hope my learned readers will agree that I have cleared my 
skirts of the charge of substituting my own vain imaginings for the 
matured doctrines of the reverend sages of the law. 

The case which Mr. Fox.considers to set forth the true doctrine 
is Christ’s Hospital v. Grainger,’ in which Lord Cottenham held 
that a limitation over from one charity to another was good with- 
out regard to its remoteness. He said: “It was then argued that 
it was void as contrary to the Rules against Perpetuities. These 
rules are to prevent, in the cases to which they apply, property 
from being inalienable beyond certain periods. Is this effect pro- 
duced, and are these rules invaded by the transfer, in a certain 
event, of property from one charity to another?” And he thought 
not. His remarks on the subject occupy less than a dozen lines. 

I cannot reconcile the principle of this case with the principle 
of London & S. W. R. R. Co. v. Gomm, of Re Hargreaves, and of 
Winsor v. Mills. Mr. Fox does not attempt to reconcile them. 
He would call the latter cases misfits. I am not aware that any 
one has reconciled them. 

Cessante ratione, cessat ipsa lex, may be a sound maxim, but there 
is sometimes more than one reason for arule. Lord Cottenham’s 
error was, I humbly conceive, this: He saw that @ reason for 
applying the Rule against Perpetuities did not exist in that case, 
and he assumed too hastily that the rule had no other reason. 

Either the English Court of Appeal and the Supreme Court of 
Massachusetts are wrong in extending the operation of the Rule 
against Perpetuities beyond those cases where some question of 





1 3 Gray, 142. 8 1 McN. & G. 460 (1849). 
2 Winsor v. Mills, 157 Mass. 362, 365, 366. 
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alienability is involved, or Lord Cottenham was wrong in confining 
it to those cases. 

I will not repeat what I have said elsewhere on this question, 
but a case has been lately decided which shows in a surprising, 
and indeed startling manner, that there was rather a sin of omis- 
sion on the part of Lord Cottenham, than a sin of commission on 
the part of the other courts. Indeed it is this case which has led 
me to write these few pages. If I had conceived of the ingenious 
structure which a clever conveyancer has since raised on Lord 
Cottenham’s opinion, I should have had a stronger argument 
against the correctness of that opinion than any that I employed. 
A better illustration of the danger of throwing over a principle 
because its application to the facts is not immediately obvious, 
has seldom occurred. 

In Re Tyler! A gave £42,000 to the London Missionary Soci- 
ety, and committed to their keeping the keys of his family vault, 
the same to be kept in good repair; “failing to comply with this 
request, the money left to go to the Blue Coat School.” The 
Court of Appeal felt bound by Christ’s Hospital v. Grainger, which 
had stood for over forty years, and as a necessary consequence, 
they held the condition good. A gift over from one charity to 
another had been decided not to be too remote; and, so long as it 
was not charged on any particular fund, there was nothing illegal 
in repairing a tomb. 

Yet see to what this leads; A gives $200,000 to Harvard Col- 
lege, on condition that, on the first day of January in each year, it 
pays $5,000 to the then heir of the body of A, and if it fails to do 
so, then the fund to go to Yale College. The gift over to Yale 
College is, according to Christ’s Hospital v. Grainger, and Jz re 
Tyler, perfectly good; and so long as not charged on any partic- 
ular fund, there is nothing illegal in paying $5,000 to the heir of 
the body of A on the first day of every January. But is not such 
an arrangement against public policy? Which is the sounder view 
of the Rule against Perpetuities? That which condemns, or that 
which sanctions such a scheme? 

Let no one say that such a scheme is fanciful. On the con- 
trary, there is a Church not a thousand miles from Cambridge - 
which holds a fund now amounting to not far from $200,000, 
under a trust to pay half the income upon demand to the person 


1 [1891] 3 Ch. 252. 
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who is for the time being heir of the body of the founder, and the 
founder subsequently directed that on failure to do this, the fund 
should go to another Church in the neighborhood. The fund was 
established before the decision in Re Tyler, and indeed before 
Christ’s Hospital v. Grainger was decided ; the founder appears to 
have been his own conveyancer, and I suppose that on the deeds 
of foundation, as actually drawn, the gift to the heir of the body 
of the founder for the time being is bad on any theory, but how 
easily could the founder, had he known it, have adopted the device 
used in Re Tyler. When that device is generally known, many a 
rich man will seek an assurance of perpetual wealth for his descend- 
ants by attaching such a conditional limitation to a charitable gift. 

I wrote of Christ’s Hospital v. Grainger, that the “decision has 
stood so long unquestioned that it is likely to be followed ;” but 
the dangerous possibilities disclosed by Re Tyler make this per- 
haps more doubtful. 

To believe two contradictory propositions at the same time is 
common enough, but is no part of the duty of a legal writer. If 
he finds two doctrines which apparently disagree, he should seek 
to reconcile them. If he cannot do this himself, and if he can find 
no one to do it for him, he must choose between them. 

If both are established, he must determine which represents the 
mai:i principle, and which the anomaly, the exception, and to do 
this he should look at the past and at the future, at history and at 
consequences. 

I do not disguise from myself the difficulty of the task. Whether, 
as to the matter in question, I have found a real disagreement or 
only a mare’s nest, and whether, if there be two different irrecon- 
cilable views, I have chosen the right one, I leave to the judgment 
of the candid reader. 

I sincerely approve of my learned friend Mr. Fox’s general criti- 
cism ; that I do not think his illustration a happy one, is perhaps 
natural enough. To applaud a sermon, but to believe that one’s 
neighbors need it rather than one’s self, is nothing new. 

I had thought of adding a word upon Mr. Fox’s strictures of 
Judge Holmes’s articles, but have forborne for the good reason 
that I do not know enough about the subject discussed. 


Fohn Chipman Gray. 
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AN EARLY CONSTITUTIONAL CASE IN 
MASSACHUSETTS. 


N the appendix to Bancroft’s History of the Constitution of the 
United States (Vol. II., p. 472), he gives an extract from a let- 
ter of J. B. Cutting to Thomas Jefferson, then abroad, dated July 11, 
1788, mentioning what appears to be the earliest instance in Mas- 
sachusetts of judicially declaring a law unconstitutional. “I have 
also enclosed,” says Cutting, “. . . the manly proceeding of a Vir- 
ginia Court of Appeals. Without knowing the particular merits of 
the cause, I may venture to applaud the integrity of judges who 
thus fulfil their oaths and their duties, I am proud of such char- 
acters. They exalt themselves and their country, while they main- 
tain the principles of the Constitution of Virginia and manifest the 
unspotted probity of its judiciary department. I hope you will not 
think me too local or statically envious when I mention that a simi- 
lar instance has occurred in Massachusetts, where, when the Legis- 
lature unintentionally trespassed upon a barrier of the Constitution, 
the judges of the Supreme Court solemnly determined that the 
particular statute was unconstitutional. In the very next session 
there was a formal and unanimous repeal of the law, which, per- 
haps, was unnecessary.” 

This passage has excited much interest, and inquiries have been 
made whether it might not be possible by searching contemporary 
newspapers, or examining the early statutes and resolves, to get 
some clue that would guide in exploring our judicial records. A 
letter recently written by Mr. A. C. Goodell, Jr., the learned editor 
of the Acts and Resolves of the Province of Massachusetts Bay, 
throws some light upon the matter. It is so instructive a contri- 
bution to the subject that we avail ourselves of the permission of 
the writer and of his correspondent to print the greater part of the 
letter. 

Mr. Goodell, after stating that when he received his friend’s ap- 
plication he had memoranda of four cases only which, in resem- 
blance, seemed to approach Mr. Cutting’s description, but that 
neither of these appeared to tally with it exactly. He promised to 
look over his lists of repealed and repealing acts between 1780 and 
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1788, to see if there might not be a case more nearly answering 
the description. He also offered the use of his lists of Acts to aid 
in a further examination of the court records, should an exhaustive 
search be thought desirable. He gave the names of the parties in 
the first two of the cases referred to as Brattle, Admr. v. Hinckley 
et al, and The Same v. Putnam ef a/. (Supreme Judicial Court, 
Worcester, Sept. term, 1786), and added that further study and 
comparison of the Acts and Resolves prior to 1788 rather confirmed 
him in the opinion that although the circumstances did not wholly 
agree with those stated by Cutting, the judgment in these cases, 
or one of them, was the foundation of Cutting’s statement! He 
then proceeded as follows : — 


“The cases I have first mentioned were actions of debt, originally 
brought in the Inferior Court of Common Pleas for Worcester County, on 
bonds executed by the defendants to William Brattle, the plaintiff’s intes- 
tate (and father), in 1770 and 1771, respectively. The writs bear date 
Aug. 15, 1785, and the pleadings were substantially the same in both 
cases. After oyer and setting forth the condition, the defendant, without 
denying the original obligation, pleaded, in bar, that the intestate, being 
an inhabitant of Boston, on the 2oth of April, 1776, joined with the fleet 
and army of the King of Great Britain, then warring with the Colonies, 
and became an absentee, and remained ever after, until his death, within 
the dominions of and a subject of said king ; and that, therefore, the court, 
in rendering judgment, ought not to compute interest upon the sum men- 
tioned in the bond, between April 19, 1775, and Jan. 20, 1783, in conform- 
ity to the Resolve of Nov. 10, 1784,? which had been revived and continued 
by the Resolve of Feb. 7, 1785,* and which provided that in such suits 
brought by absentees, judgment for all interest accruing between the 
dates aforesaid, that is, during the war, should be suspended until further 
action of the Legislature. 

“To this the plaintiff demurred, and judgment was awarded to the de- 
fendant. The plaintiff appealed to the S. J. C. at the next term at Wor- 
cester, when he waived his demurrer, and, by way of replication, pleaded 
precludi non, for that William Brattle, the intestate, died at Halifax, Oct. 
16, 1776, ‘and that his estate descended and vested to [sé] Thomas 
Brattle [the plaintiff], and to Katharine Wendell, his children and heirs, 
who, at the time of commencing this action, were, and ever since have 
been, citizens of this Commonwealth, and not aliens nor absentees.’ 





1 Other early cases in which the legality of the action of local authorities was con- 
tested before the same court were carefully re-examined, but did not appear to turn 
upon a conflict with the Constitution. 

2 Acts and Resolves, (new ed.) 1784, Chap. LXXVIL., p. 300. 
8 Jbid. Chap. XXXVIIL, p. 338. 
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“The appellees (the original defendants) demurred, and, upon issue 
joined, judgment was recorded as follows : — 

“« And after a full hearing of said parties upon said pleas the Court 
are of opinion that the appellees’ plea is insufficient to bar the appellant 
of the interest during the war; it is therefore considered,’ etc. — The 
actions were brought by John Sprague, Esq., and, for the defendants, 
Caleb Strong appeared in the former case, and Dwight Foster in the 
latter. 

“The Resolves which the judgment of the court here seems impliedly 
to have set aside, you observe, hardly came up to Cutting’s description, 
which is of a ‘particular statute.’ It was this variance that induced me 
to make further search before referring you to these cases. 

“T have said that further examination, in the light of Cutting’s letter, 
confirmed my former surmise. This is chiefly because of the relation 
of the decision and the repealing Act in point of time ; but also because 
of Cutting’s allusion to the ‘ Constitution.’ The only written constitu- 
tion existing at the time Cutting evidently refers to was that of the 
Commonwealth; but I cannot recall a case at that early period in which 
our Legislature had followed the direction, or intimation, rather, of the 
S. J. C. by repealing, ‘in the very next session,’ a statute because it con- 
flicted with the fundamental law of the State. I do not believe any 
such case would have escaped me, since the subject is one which, formerly, 
I pursued with great care and vigilance ; and I feel confident that I could 
not have forgotten such a case had it ever come to my knowledge. There 
was, however, another application of the word ‘ Constitution’ then much 
in vogue, and particularly in reference to the subject of legislation cov- 
ered by these Resolves. This was the treaty obligations entered into 
with Great Britain, by the General Congress. 

“As early as May, 1783, that far-seeing statesman, Alexander Hamil- 
ton, as chairman of a committee appointed to take into consideration and 
report to Congress what further steps are proper to be taken by them 
for carrying into effect the stipulations of the Provisional Treaty of Peace 
with Great Britain, signed at Paris, Nov. 30, 1782, reported a Resolve 
that ‘the several States be required, and they are hereby required,’ to 
remove all obstructions which may interpose in the way of the entire and 
faithful execution of the 4th and 6th articles of that treaty. By a yea 
and nay vote this report was referred to a committee, and the subject 
seems not to have come up again until March 21, 1787, when, upon the 
report of the Secretary for Foreign Affairs concerning certain correspond- 
ence between John Adams, Minister Plenipotentiary to Great Britain, 
and His British Majesty’s Secretary of State, the Congress unanimously 
passed the well-known resolutions in which they declared, frs¢, that the 
Legislatures of the several States cannot of right pass any Acts for con- 
struing, limiting, or impeding the operation of any national treaty ; second, 
that all such Acts repugnant to any such treaty ought to be forthwith re- 
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pealed ; and ¢hird, that it be recommended to the several States to 
make such repeal rather by describing than by reciting the objectionable 
Acts, and by declaring their repeal in general terms ; and that ‘ the courts 
of law and equity,’ in all causes cognizable by them wherein such Acts 
are by their terms operative, shall decide according to the true intent and 
meaning of the treaty, said Acts to the contrary notwithstanding. 

“The passage of these resolutions was followed by the issue of a cir- 
cular letter to all the States, embodying the resolutions and fully declar- 
ing and explaining the principles involved. This letter was approved by 
a vote of Congress, April 13, 1787, and on the 30th of the same month 
the Legislature of Massachusetts passed an Act in the very words therein 
prescribed and recommended to the several Legislatures for adoption. 
This Act of the General Court, though scarcely ‘a formal repeal of the 
law,’ was an effectual repeal of the Resolves of 1784 and 1785, which 
were passed, professedly, in evasion of the 4th article of the provisional 
treaty with Great Britain; but the decision of the court in Brattle’s cases 
had preceded the passage of this repealing Act of the State Legislature 
by more than four months, albeit it is true that that Act was passed, as 
Cutting says, ‘at the very next session,’ —it being a special session 
called by proclamation to elect a successor to Thomas Ivers, State Trea- 
surer, who had died since the last prorogation. 

“Cutting’s mention of the ‘Constitution’ may be thus explained: In 
the circular letter above mentioned occur such passages as the follow- 
ing: — 

“* Our national Constitution having committed to us [Congress] the 
management of the national concerns with foreign states and powers, it 
is our duty to take care that all the rights which they ought to enjoy 
within our jurisdiction by the laws of nations and the faith of treaties 
remain inviolable.’ 

“When, therefore, a treaty is constitutionally made, ratified, and pub- 
lished by us, it immediately becomes binding on the whole nation, and 
superadded to the laws of the land, without the intervention of State 
Legislatures.’ 

™ By repealing in general terms all acts and clauses repugnant 
to the treaty the business will be turned over to its proper department, 
viz., the judicial, and the courts of law will find no difficulty in deciding 
whether any particular act or clause is, or is not, contrary to the treaty. 
Besides, when it is considered that the judges in general are men of char- 
acter and learning, and feel as well as know the obligations of office and 
the value of reputation, there is no reason to doubt that their conduct and 
judgments relative to those as well as all other judicial matters will be 
wise and upright.’ ? 





1 Thus this masterly statement anticipated the doctrine laid down in United States 
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“ The precise significance of the decisions in these cases, however, is 
not apparent on the record, and is rendered still more doubtful by a 
directly opposite decision at the same term, upon an issue raised by plead- 
ings which fail to show clearly that they differed essentially from Brattle’s 
in the ground of the action or in the nature of the defence. This was an 
action (likewise of debt, and in which the pleas were similar) brought by 
the Rev. Dr. Henry Caner, of London, previously rector of King’s Chapel, 
Boston, against Houghton, e¢ a/., to recover the principal and interest on a 
bond given to him by the defendants before the Revolution. Although 
Caner, unlike Brattle, was among those who were formally expatriated by 
the Act of 1778-79, chap. 24,1 he was not excluded from the favor accorded 
to British creditors by the 4th article of the treaty. The Act for confis- 
cating the goods and estates of absentees* applied with equal force to 
both Caner and Brattle. Nor did the decease of Brattle operate to the 
advantage of his legal representatives, since the Act of March 2, 1781,° 
applied expressly to ‘absentees who have died while under the King of 
Great Britain,’ as well as to ‘absentees now living.’ If it may be shown 
or is conceivable that Brattle’s children remained here while he was in 
exile, and it be therefore inferred that the court construed the laws so as 
to exempt them from the consequences of the confiscation of their parent’s 
estate, that inference is against the rule then recognized, and more re- 
cently solemnly declared by the judiciary, that confiscation of personal 
property operated by force of the act, ipso facto; * and, moreover, by 
analogy to the rule followed in other similar categories, it must be assumed 
that the special relief afforded to the kindred of absentees by § 10 of the 
Act 1778-79, chap. 49, was a full equivalent of their claims and a substi- 
tute for any other form of recognition thereof, legal or equitable. More- 
over, if Brattle’s administrator relied upon a state of facts justifying a 
decision the reverse of that given in Caner’s case, he certainly did not 
plead it in his replication, which fails to negative the possibility of the 
children’s having shared their father’s exile, and of their continued resi- 
dence in the king’s dominions, as his subjects, through the whole period 
of the war and until after the treaty of peace. 

“Upon the whole, the supposition which seems to me most reasonable 
is that after the decision in Caner’s case, the court, upon further argu- 
ment and advisement, took the broad ground that they were constitution- 
ally bound ; 2. ¢., by the supreme law, as declared by Congress, to disre- 
gard the State resolves in conflict with the 4th article of the treaty, and 
to overrule their former decision, and to award to Brattle’s administrator 





v. The Schooner Peggy, 1 Cranch, 103; Ware v. Hylton, 3 Dall. 199 ; Lessee of Gordon 
v. Kerr, 1 Wash. C. C. Rep. 322; Livingston v. Van Ingen, Paine’s C. C. R. 55, etc. 

1 Province Laws, vol. v. p. 912. 

2 1778-79, chap. 49, Ibid., p. 968. 

8 1780, chap. 50, Acts and Resolves of Mass. (new ed.), 1780~81, p. ITS. 

* 4 Dane’s Abr. 705. 
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full interest upon his claims from the date of the original obligations to 
the date of the judgments. 

“This decision was in effect, though not expressly, ratified by the 
Legislature in the Act of April 30, 1787,— an Act which, we may well 
agree with Cutting, was ‘unnecessary,’ especially in view of the declara- 
tion of Congress in their circular letter. 

“The other earlier cases which I have alluded to as exemplifying the 
authority of the court to defeat proceedings under a State law which in 
their judgment conflicts with treaty obligations, or with some principle of 
international law, were decided by the S. J. C. at the February term in 
Suffolk, 1782. I confess I have very little confidence that either of these 
earlier cases can have been intended by Cutting; for, although judg- 
ment, which was entered up Feb. 19, 1782, was followed by a repealing 
Act passed on the sth of July, — the ‘ next session ’— the clause repealed 
seems to have no relation whatever to the point decided, and could not 
have been connected with it except through misapprehension, since it was 
first contained in an Act passed after the cases were decided.? 

“ Briefly, these suits were brought originally in the Common Pleas in 
Suffolk; one, against George de France, and the other, against Benet 
Merlino de St. Pry, by James Thomson, a collector of taxes, to recover 
taxes assessed to them in the town of Boston under several tax Acts in 
1779 and 1780. 

“The actions were authorized by chapter 18 of the Acts of 1763-64,° 
an Act passed to enable Samuel Adams to unload the burden of his tax- 
warrants.‘ Prior to this Act, which was limited in its operation to the 
town of Boston, collectors were confined to the regular remedy by dis- 
tress; but by the new statute they had, in certain exigencies, an addi- 
tional remedy by an action at law. All the conditions requisite for 
resorting to the new remedy existed in this case, and since, by the tax 
Acts, the taxes for the State, county, and town were ordered to be assessed 
upon all the ‘inhabitants,’ which word, by the same Acts, was defined to 
mean, ‘all male persons from sixteen years old and upwards residing or 
usually doing business’ in the town, the plaintiff declared, in debt, that, 
in each case, the defendant, ‘during the whole of said year [1780] and 
ever since, hath been an inhabitant of said town of Boston, and ratable 
to the State, county, and town taxes, and was, by the assessors of said 
town, duly rated,’ etc.;— setting forth the several assessments, the de- 
mand, etc., in due form. The pleas were alike in both cases. 

“Perez Morton, for the defendant, de France, appeared and pleaded 
nil debet, whereupon William Tudor, for the plaintiff, demurred, ‘reserving 





1 Acts of 1782, chap. 17. 

2 Acts of 1781, chap. 28, passed March 5, 1782. 

8 Province Laws, vol. iv. p. 668. 

4 See note to the Act of 1769-70, chap. 3, in Province Laws, vol. v. pp, 55-57; also 
my paper on Adams’s Difficulty, in Mass. Hist. Coll. vol. xx. p. 213 ef seq. 




















AN EARLY CONSTITUTIONAL CASE. 421 


liberty of waiving’ the demurrer in the S. J. C., and consenting to any new 
issue by the defendant. Upon issue joined on this demurrer, the court 
overruled it and awarded judgment for the defendant, and the plaintiff 
appealed. 

“In the S. J. C. the original defendants, waiving the former issue, 
pleaded, respectively, that they were born in the city of Bordeaux, in the 
kingdom of France, under the allegiance of the French king, and each 
further alleged that he ‘hath, from the time of his birth to this day, been 
and remained a subject of the said king, and hath continued under alle- 
giance to said king of France, and, therefore, is not and cannot be sub- 
jected to any taxes, imposition, or duties, other than those which respect 
real property, by the orders, laws, or directions of the supreme power of 
any of the United States of America,’—all which he is ready to verify, 
etc., and prays judgment, etc. 

“To this plea first, Tudor, and later, John Lowell, for the appellant, the 
original plaintiff, demurred. A similar demurrer was made in the action 
against St. Pry. Both demurrers were overruled, and the defendant’s 
pleas sustained and judgment for costs awarded them. 

“T am not a little puzzled in endeavoring to satisfy myself upon what 
supposed obligation the court based these adjudications. I have not 
discovered any foundation for them in the treaties between France and 
the United States, except the reciprocity promised to France for its sur- 
render of the droit d’aubaine in the treaty of amity and commerce of 
1778 ; nor do I know of any principle of international law at any time 
recognized which might be supposed to require such an exemption as the 
defendants claimed. Yet it appears that, simply on the ground that a 
French resident of Boston had not renounced fealty to his sovereign, he 
was held by our Supreme Court to be exempt from taxation of his poll 
and personal estate. 

“Tt is true that on the fifth of May, 1780, the Legislature of Massa- 
chusetts had ratified and formally enacted the provisions of the 13th 
article of the first treaty of Paris, which had been ratified by Congress 
two years before;} but this was about five months after the enactment 
of one of the tax Acts under which the collector acted, and some two 
months after the rates of the defendants had been actually determined, 
and the warrants therefor given to the collector. If, therefore, the court 
felt constrained to defer to the provisions of the treaty, it could hardly 
have been because of the enactment of those provisions by the Legislature 
so long after the plaintiff’s right as a public agent had accrued. It must 
have been, I think, that the court considered the treaty itself the supreme 
law operating proprio vigore without the intermediate sanction of the State. 
Yet, even in this view, a still greater difficulty is encountered in endeav- 
oring to discover the incompatibility of the system of taxation here and 





1 Prov. Laws, 1779-80, chap. 47, and note thereto, in vol. V., p. 1370. 
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the treaty. I find it impossible to detect any such analogy between our 

wublic taxes and the continental right of aubaine (which was a seques- 
vation to the Crown, by prerogative, of the goods of a deceased alien), as 
would carry the obligation, under our pledge of reciprocity, to exempt 
from public taxes French citizens resident here. I am forced to con- 
clude that these decisions of the court were a supererogatory manifesta- 
tion of good faith or good-will towards our Gallic friend and ally ; and 
the likelihood that such a manifestation would be so agreeable to a friend 
of Mr. Jefferson as to lead him to mention it in his correspondence is 
the main reason for my calling your attention to it. 

“In any event we must conclude that the treaty, somehow, was the 
consideration which turned the scales of justice, and that the judges had 
no doubt of their authority to disregard any statute of the State in con- 
flict therewith. This is one of the earliest, if not the very earliest, of 
instances of the exercise of a new function conferred upon the judiciary 
by the Constitution of the Commonwealth, in its separation of the judi- 
cial, legislative, and executive powers. Before this great constitutional 
change the judicial courts had no authority to defeat the expressed will 
of the Legislature, save, perhaps, in those cases of infringement of the 
natural laws of morality and liberty which the old lawyers were fond of 
instancing, but which were generally believed so unlikely to occur as to 
be practically insupposable. 

“T had occasion to discuss this pre-constitutional subordination of 
the judiciary in some remarks I made at the meeting in May last of the 
Massachusetts Historical Society,’ upon Judge Samuel Sewall’s refusal of 
the writ of habeas corpus to a prisoner committed by authority of a special 
Act of the Legislature. The views I advanced were rather earnestly ques- 
tioned at that meeting. But since then Mr. Senator Hoar, who took part 
in the debate, has called my attention to a speech by Roger Sherman 
reprinted in Paul Ford’s recent publication of contemporary essays on 
the Constitution, in which the same opinion is expressed. In a more 
recent letter, the Senator frankly says: ‘I have no doubt [of the cor- 
rectness of] your statement as to the unlimited power of our Legislature 
before the Constitution, subject always, as you limit it, to the royal 
prerogative.’ ? 

“ However incongruous it may have seemed to the sceptical at the period 
of the adoption of our State Constitution, and however absurd it may yet 
appear to the lawyers of Europe, that a tribunal which owes its establish- 
ment to, and may be abolished by, the Legislature, should have the power 





1 Proceedings Mass. Hist. Soc., May, 1893, p. 231. 

2 The absolute supremacy of the Legislature during the Revolution — that is, after 
formal renunciation of allegiance to the British crown; and before the adoption of the 
Constitution of the Commonwealth—is recognized by the Supreme Judicial Court 
in Kilham v. Ward et al., 2 Mass. 240, and by Sedgwick, J., in another case there 
reported in the margin (Gardner v. Ward, Jr., e¢ a/s., ibid., p. 251). 
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to defeat the Acts of that Legislature, we have practically experienced no 
difficulty in the operation of the system. Everybody understands that 
a judge is bound to take notice of the superior obligations of national 
treaties, and of Acts of Congress within their sphere, as well as of the 
words of the written Constitutions of his State and nation. In the exer- 
cise of his function of applying and enforcing the will of the Legislature, 
the judge is as much bound to see that the Act is within the scope of 
legislative authority as he is to apply reasonable rules of interpretation. 
He has no power to repeal, to be sure, but in the particular case before 
him he may practically relieve either party; yet, notwithstanding his 
decision, the law remains intact, to be repealed or insisted upon by the 
Legislature, or perhaps to be sustained by the same judge on more careful 
consideration, or confirmed by the preponderance of judicial opinion. 

“‘ These last paragraphs are hardly responsive to your letter, but were 
prompted by the recollection of your recent pamphlet upon judicial 
powers. I am strongly inclined to the liberal theory of judicial authority. 
I believe that danger is less to be apprehended from the judges’ defeating 
legislation, than from their making Jaw. As interpreters of the funda- 
mental law to which they and tre Legislature are alike subject, their 
authority to declare a legislative incongruity is implied in their vocation ; 
and the power and the duty are commensurate. But their province is to 
discover, not to invent. They are absolutely forbidden to make law by the 
constitutional provision for the exercise of this function by a totally sepa- 
rate and distinct department, and by the express prohibition of inter- 
ference by the three codrdinate branches of government. 

“To return for a moment to Brattle’s cases. At the time Cutting wrote 
to Jefferson, the word ‘ Constitution,’ as we have seen, applied to the 
national treaties simply because they were a part of the fruits of the new 
and predominant sovereignty inseparable from a union to which, how- 
ever imperfect, the several States had united in relinquishing their right 
to deal as independent political communities with each other and with 
foreign nations. 

“This was followed by the gradual relinquishment of some of their 
internal autonomy ; and where the relinquishment was final, it went to 
make up the new and national ‘ Constitution ; ’ which had thus a twofold 
aspect : first, as the legitimate arbiter and dictator of foreign affairs ; and 
second, as the exclusive controller of certain domestic concerns, the man- 
agement of which it was evident could be safely and to best advantage 
entrusted to the general government. This paved the way for a new and 
more perfect frame of government, to which the old name of Zhe Con- 
stitution was not only given, but by which the name was assumed. 

“ During the colonial and provincial period the same word was used 
here and in England to designate the political system, and also certain 
rights and privileges which were claimed to be the natural inheritance 
of Englishmen ; and as you are aware, some striking parallels may be 
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pointed out in the use of the word in its different senses at widely 
separated periods. 

“ While, therefore, I would not positively affirm that the case which 
Mr. Cutting had in mind was not one in which the court pronounced a law 
void because contrary to the organic law of the Commonwealth, I should 
not, on the other hand, conclude that he d7d refer to such a case simply 
because he declared that, in a certain statute passed before July, 1788, 
‘the Legislature unintentionally trespassed upon a barrier of the Con- 
stitution.’ I only say that I am not aware of any such decision imply- 
ing or declaring an infringement of the State Constitution ; and what 
I have given above lends some support to the surmise that the solemn 
determination of the court of which he writes was against an Act in 
conflict with our national obligations.” 

A. C. Goodell, Fr. 
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JupictaL LEGISLATION. — Zrustees v. Fennings, 18 S. E. (S. C.) 257, 
is a curious case, In Zrustees v. McCully, 11 Rich. Law, 424 (1858), the 
South Carolina court held that evidence of adverse possession of land 
for twenty years would justify the jury in presuming a good title by lost 
deed; and this in the face of a statute of 1805, which perpetually ex- 
empted the land in question from the operation of the statute of limita- 
tions. The court in 1858 therefore practically re-enacted the statute 
which the Legislature in 1805 had specifically repealed. In the principal 
case, the right to disregard the presumption, left to the jury by Zrustees 
v. McCully, is finally denied, and it is substantially held that the only 
facts admissible to rebut the presumption are those which would go to 
disprove adverse possession. The last distinction is gone between the 
statute of limitations, repealed by the Legislature, and the presumption 
enacted in its place bythe court. “ Although thestatute . . . could not 
be pleaded in bar,” say the latter, “yet . . . the Legislature did not in- 
terdict the defence of the presumption.” 





RicHT TO Privacy Acain. — Marks v. Faffa (N. Y. Law Jour., Jan. 6, 
1894), like other cases of its kind, furnishes in the action of the defend- 
ant most satisfactory evidence of the justice of the rule of law which 
gives men “the right to be let alone.” The defendant, editor of a news- 
paper called “ Der Wachter,” started to publish portraits of the plaintiff, 
once an actor, now a law student, and of an actor called “‘ Mogulesko,” 
and invited his readers to give by vote their opinions as to which of the 
two was the more popular. Now it is a perversion of the law of truth in 
libel to say that it applies to such a case. It is not a case of libel but 
of invasion of privacy, of unwarrantable and impertinent disregard for the 
feelings of a person who has in no way offered himself for such criticism. 
McAdam, J., granted the injunction applied for, saying that the plaintiff’s 
right was “too clear . . . to require further discussion.” It is pleasant 
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for the Review to notice that, as in other cases on the subject, the 
reasoning of Messrs. Warren and Brandeis’ article (4 Har. Law Rev. 
193) is adopted by the court. 





ANNUAL REPORT OF THE ATTORNEY-GENERAL OF MASSACHUSETTS. — 
The Attorney-General of Massachusetts in his Annual Report for 1893 
comments interestingly upon the increasing proportion of statutes held 
unconstitutional, pointing out that more have been declared void in the 
last four years than in the first seventy of the Commonwealth’s existence. 
He also makes several suggestions for the relief of the courts, the most 
important of which seems to be his proposal that questions of law in 
trials for misdemeanors should be taken to the Supreme Court only upon 
report by a judge, and not as now, upon the exceptions of the party, 
which are often, if not always, either frivolous, or intended solely for de- 
lay. He suggests also, that the sessions of the full bench of the Supreme 
Court be consolidated, and no longer held, as now, in every county in the 
State. The Massachusetts Supreme Court is, among those of the more 
important States, almost the last which leads such a perambulatory 
existence. 

Until 1872, all capital trials in Massachusetts were held at the bar of 
the Supreme Court, then, until 1891, before at least two judges of that 
court. The result of this has been, according to the Attorney-General, 
that during the period up to 1891, no capital conviction was reversed. 
In the year covered by this report, however, two cases of great interest 
to the profession have shown that no such fortunate results are to be 
expected from the present system. In one the exclusion of a bit of evi- 
dence which subsequently proved immaterial, furnished ground for a new 
trial, which resulted in an acquittal, based upon substantially the same evi- 
dence upon which the previous jury had given a verdict of guilty. In the 
second, the well-known Borden case, the acquittal has been the subject of 
adverse comment in the profession (27 Am. L. Rev. 819) because of the 
exclusion of testimony, which does not appear clearly inadmissible ; an 
exclusion, the propriety of which cannot, under the present law, be tested 
above, and which has not that final nature which a decision would have 
if made by members of the Supreme Court. 





PARTNERSHIP — DISTINCT PERSONALITY. — To the argument of counsel 
in Jn re Beauchamp Bros. [1894], Q. B. 1, that a partnership is an entity 
having an existence separate from that of the individual members, Lord 
Justice Kay makes pithy reply: “It is no such thing, and the rules do 
not mean anything of the kind.” The learned Lord Justice is true to 
the traditions of the Englishcommon law. The doctrine so emphatically 
reasserted is a favorite one. It may be worth while to place alongside 
this forcible utterance the language of one certainly no less worthy 
of respect than the distinguished Lord Justice. Said Sir George Jessell, 
in Pooley v. Driver, 5 Ch. Div. 458, “ Everybody knows that partnership 
is a sort of agency, but a very peculiar one. You cannot grasp the notion 
of agency properly speaking unless you grasp the notion of the firm as a 
separate entity from the existence of the partners; a notion which was 
well grasped by the old Roman lawyers, and which was partly understood 
in the courts of equity before it was part of the whole law of the land as 











NOTES. 427 


it is now.” But it must be sorrowfully admitted that this is almost a 
solitary statement in the English reports. It is impossible, say the courts, 
for a partnership to be anything but a joint enterprise, notwithstanding 
the actual course of business to the contrary. The effrontery of the com- 
mercial world in suggesting its own conception of a partnership never 
fails to draw forth their indignation. It speaks well for the hardihood of 
merchants that they have continued to carry on business with this under- 
standing in defiance of the judicial edict that a partnership shall not be 
allowed to be an entity. Yet, in spite of this declamation on the part of 
the judges, there are some doctrines which, if one may venture to insinuate 
such a thing, can be explained on no other theory than the one here repu- 
diated. Indeed, this very case assumes that an infant cannot withdraw 
from the firm creditors what capital he has embarked in a partnership. 
Why he, like an ordinary joint debtor, cannot defend on the ground of 
infancy, is a puzzle which the court deciding this case does not solve. 
We have here the spectacle so often presented of a decision based on the 
assumption that a partnership is an entity, coupled with the uncompro- 
mising dictum in the memorable and tremendous words of Betsey Prig, 
“T don’t believe there ’s no sich a person.” 





A CASE UNDER THE RULE AGAINST PERPETUITIES. — The Rule against 
Perpetuities may be said to be founded on two grounds of legal policy ; 
the one, the general objection to restraints on alienation ; the other, the 
necessity that the estate should vest within the prescribed periods. The 
second grew out of the first, but that it is recognized as perfectly distinct 
from it appears from the case of /n re Hargreaves, 43 Ch. Div. 401, 
where the estate was alienable within the period, but yet held bad for 
remoteness. 

Now this rule, being an arbitrary creation of the law, should be com- 
pletely within the control of the maxim Cessante ratione, cessat ipsa lex ; 
and therefore the recent decision of the English Court of Chancery in 
Goodier v. Edmunds, 3 Ch. Div. (1893) 455 (Stirling, J.), seems question- 
able, although mentioned with approval by Chitty, J., in the same court. 
In re Daveron, 3 Ch. Div. (1893) 421. There was a gift in trust for sale, 
which was not limited to take place within the proper period. The mem- 
bers of the class for whose benefit it was given were, however, ascer- 
tainable within that period, and the fixed amount of their shares was also 
ascertainable. They could, therefore, call for an immediate conveyance, 
so that the estate was neither inalienable nor too remote, being destruc- 
tible within the prescribed period. The court seems to base its objec- 
tion on the theory that the use would shift from the beneficiaries of the 
trust to a purchaser at a period too remote, but the objection is scarcely 
satisfactory. It was never made an objection to a conditional limitation 
after an estate tail that the use shifted, and yet such is actually the case. 
The reason given is that the tenant in tail, by suffering a recovery, might 
at any time defeat the limitation, and therefore there is no greater ten- 
dency to a perpetuity than in an ordinary remainder expectant upon the 
regular determination of the estate tail. This reason, which is admittedly 
valid, would seem to find equal application in the case of the power or 
trust for sale. 

This view seems to be supported by Crocker v. Old South Society, 106 
Mass, 489, and Seamans v. Gibbs, 132 Mass. 239. 
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LuMLey v. GYE IN THE SUPREME CourT.— The case of Angie v. 
St. P. M. & O. Ry. Co. (14.8. C. Rep. 240), recently decided in the 
Supreme Court, possesses much interest from several points of view. 
The complex facts, admitted on demurrer, are perhaps fairly reducible 
to the following skeleton, The Omaha Company and the Portage Com- 
pany were rival railroad corporations. In 1882 the Portage Company 
was in possession of lands granted it by the State of Wisconsin to aid 
in the construction of its road. This grant was liable to forfeiture upon 
non-compliance with certain conditions as to the rate of building. Work 
was being rapidly pushed forward on the Portage Company’s line by 
the railway contractor, Angle, plaintiff in this suit. Everything pointed 
to the success of the Portage Company in living up to the conditions 
of the legislative grant, when the Omaha Company wrongfully inter- 
meddiled in its affairs, and by bribery and corruption obtained the con- 
trol of all its stock from its dishonest officers. The Omaha Company 
then caused the work of construction on the Portage Company’s line to 
be discontinued, and the plaintiff to be discharged unpaid. Further it 
induced the Legislature to revoke and forfeit the grant to the Portage 
‘Company, and bestow the lands upon itself. The plaintiff Angle recov- 
ered a judgment of some $200,000 against the Portage Company on his 
broken contract, but found no assets. He thereupon filed this bill to 
reach the land grant in the hands of the Omaha Company. The de- 
murrer of the latter was sustained in the Circuit Court by Mr. Justice 
Harlan, who now dissents from the opinion of the majority, for the rea- 
sons given at circuit (39 Fed. Rep. 412). 

Mr. Justice Brewer, in an opinion full of interesting suggestion, upholds 
the right of the plaintiff upon two grounds. First, he adopts the prin- 
ciple of Lumley v. Gye, 2 E. & B, 216, and declares that an action lies 
by the plaintiff directly against the Omaha Company. How this legal 
right attaches to the land in the latter’s hands he does not demonstrate. 
Secondly, Mr. Justice Brewer points out that the Omaha Company, having 
obtained the land in the prosecution of a scheme of fraud against the Por- 
tage Company, holds as constructive trustee for the latter. Angle’s right 
from this point of view appears to be that upon which an ordinary creditor’s 
bill is founded. The stress of the defendant’s contention was that the 
action of the Legislature was final, and therefore that the Omaha Company 
took the land freed from all obligations. The court admits the premise 
but not the conclusion of this argument. The Portage Company lost its 
land because the Omaha Company wrongfully and intentionally brought 
about such a situation of affairs that the Legislature thought it best for 
the public interest to take away the lands from the weaker and bestow 
them upon the stronger company. The public interest demanded, first of 
all, the speedy completion of the road. This end might be attained by an 
Act of the Legislature passing the title of the land from one company to 
the other, and leaving all private claims between them to be settled by 
the judiciary. And it is not to be presumed without strong evidence 
that the Legislature meant to constitute itself a judge of private rights, 
even if it constitutionally had the power to do so. Granting the further 
contention of the defendant’s counsel that the Portage Company was 
already in default when the Act was passed, it is not probable that the 
Legislature would have passed the Act but for the situation which the 
Omaha Company had wrongfully created. The wrong-doer shall not be 
heard to say that the Legislature might have forfeited the grant at any 
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rate. Benton v. Pratt,2 Wend. 385; Ricev. Manley, 66 N.Y. 82. What- 
ever land, therefore, the Omaha Company obtained through the agency of 
the Legislature as a result of its wrong-doing is held in constructive trust 
for the Portage Company and its creditors. This decision “ neither im- 
peaches the validity of the action of the Legislature, nor casts any impu- 
tation upon its knowledge or motives.” It is a little difficult to follow the 
application of Zum/ley v. Gye to this part of the case. The Legislature 
was under no contract to the Portage Company, the benefit of which was 
frustrated by the Omaha’s Company’s wrongful intermeddling. The land 
already belonged to the Portage Company, though its title was perhaps 
defeasible. 

In the other branch of the case the authority of Zumiley v. Gye is, how- 
ever, unequivocally recognized, although the citation of that case must 
be regarded rather as illustrative than essential to the decision. It is, 
moreover, to be borne in mind that the difficulties attending the definition 
of a “malicious interference ” or “an act which in law and in fact is a 
wrongful act” (the phrase of Brett, L. J., in Bowen v. Hall, 6 L. R. 6 
Q. B. D. 333, quoted with approval by Mr. Justice Brewer) do not arise 
on the facts admitted by demurrer. The action of the Omaha Company 
which caused the breach of the Portage Company’s contract with Angle 
was fraudulent, not merely “ malicious,” or “without lawful excuse.” 
Cases like Walker v. Cronin, 107 Mass. 555, also cited by the court, 
raise far-reaching questions which are not here involved. It is also worth 
noticing that the distinction between contracts for personal services and 
contracts for labor or the sale of goods, still occasionally insisted upon, 
is not mentioned by Mr. Justice Brewer. 





TITLE By EstoppeLt.— The doctrine of White v. Patten, 24 Pick. 324, 
— that title afterwards acquired by the grantor passes by estoppel to the 
grantee under a warranty deed not only as against the grantor but also as 
against one holding by descent or grant from him after acquiring the new 
title, —has been upheld and extended in the recently reported case of 
Ayer v. Philadelphia & Boston Face Brick Co., 159 Mass. 84. Though 
scarcely inconsistent with the previous attitude of the court, its conclu- 
sion illustrates how arbitrary the American doctrine is. 

The case arose on a writ of entry to foreclose a mortgage. One 
Waterman made a first mortgage in 1872, and another, subject to the first, 
in 1874. The first was foreclosed in 1876, and the following year the 
land was reconveyed to Waterman. Then the holder of the second 
mortgage conveyed to a third person, and the latter to the demandant. 
The tenant was a grantee without notice under Waterman. In 1876 
Waterman was adjudged a bankrupt and received his discharge. The 
demandant claimed that, by virtue of a covenant of warranty in the sec- 
ond mortgage deed, the legal title to the land when afterwards acquired 
by Waterman passed at once to the demandant by estoppel. The sec- 
ond mortgage purported to convey only an equity of redemption, while 
the covenant had been previously held (157 Mass. 57), in a case between 
the same parties, to be more extensive than the grant. In White v. 
Patten the grant was coextensive with the covenant. The same rule was 
applied in both cases; the reason for its application here being that if a 
different one were laid down it would only “ introduce further technicality 
into an artificial doctrine.” Holmes, J., speaking for the court, said: 
“The estoppel is determined by the scope of the conventional asser- 
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tion. . . . But the scope of the conventional assertion is determined by 
the scope of the warranty which contains it. Usually the warranty is of 
what is granted, and therefore the scope of it is determined by the scope 
of the description. But this is not necessarily so; and when the warranty 
says that the grantor is to be taken as assuring you that he owns and 
will defend you in the unencumbered fee, it does not matter that by the 
same deed he avows the assertion not to be the fact.” Thus an unusual 
significance is attached to a covenant of warranty, quite aside from the 
intention of the parties as disclosed by a fair interpretation of the deed. 

There are two grounds upon which estoppel has generally been piaced : 
(1), that the covenant is an assertion which the covenantor cannot contra- 
dict, — estoppel in the strict sense; and (2), to avoid circuity of action. 

The doctrine of estoppel by representation rests upon the ground that 
“a man shall not be permitted to allege a fact to be different from what he 
has expressly asserted it to be in his own deed ” (143 Mass. 232). What 
then has the grantor asserted? what has he purported to convey? The 
representations in the warranty are merely implied and must be construed 
with the rest of the instrument to ascertain the intention of the parties. 
If it may be inferred from the warranty that the fee was to pass, this is 
distinctly negatived by the recitals that all the grantor had and all he 
purported to convey was an equity of redemption. The truth plainly 
appeared on the face of the deed. How then can it be said that the 
grantor is estopped from setting up the first mortgage when he has 
asserted in his deed that his title was subject to it? It seems impossible 
to rest the estoppel on any representation. In those cases that have held 
that an estoppel exists although the contract in the covenant is barred, the 
decision has been based on the assertions in the deed, but in all of them 
the grant has been coextensive with the covenant (18 How. 82; 10 Ala, 
504, 510; 80 Va. 355). 

The other ground upon which the doctrine of estoppel is usually placed, 
namely, to avoid circuity or multiplicity of actions, is founded on the per- 
sonal promise to indemnify contained in the covenant. But “if the 
grantee were not entitled to recover the value of the land on the grantor’s 
covenant of warranty, then in such a case, it is obvious that this species 
of estoppel would not be applicable” (13 Pick. 116, 119). The dis 
charge in bankruptcy precludes it here. Thus both of the above reasons 
for raising an estoppel fail. 

The covenant cannot operate as a feudal warranty, — by way of rebut- 
ter, for it is well settled that a feudal warranty so operated only when 
it had an estate to support it, and it was always commensurate with the 
estate conveyed. Shep. Touch. 201: Co. Lit. 386 a: 10 Co.96. If the 
true ground of the decision is to be found in the statement that the estop- 
pel is a “technical effect of a technical representation,” it is not very 
satisfactory. 

The theory that the legal title passes inexorably by operation of law 
arose when legal remedies were employed to supply the want of equita- 
ble jurisdiction. The equitable origin of the fiction is now forgotten, and 
the rule is applied not only as against the grantor but also as against a 
purchaser without notice. The court explains its position by saying in 
reference to the rule of White v. Patten: “It is urged for the tenant that 
this rule should not be extended. But if it is a bad rule, that is no 
reason for making a bad exception to it.” Such a view of the case is 
certainly open to question. Rawle, Covenants for Title, § 259 e¢ seg. 
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Durinc the Christmas recess the School met with an irreparable loss 
in the death of its assistant-librarian, George Albert Arnold. Mr. Arnold 
entered the service of the School in September, 1872, at the age of twenty- 
two, and remained in that service continuously until his death,—a 
period of more than twenty-one years. 

During all that time he was a model of faithfulness and devotion, of 
disinterestedness, willingness, amiability, patience, and good temper. 
Though never strong, he was almost never absent from his post. Though 
he never imposed his own duties upon others, yet he never complained 
that the duties of others were imposed upon him. Whenever there was 
anything to be done which he could do, he never raised the question 
whether it belonged to some one else rather than to him to doit. He 
will be greatly missed at Austin Hall, as well by the students as by the 
officers of the School. cc L. 


RECENT CASES. 


AcrEncy — Employers’ LiaBitiry Act.— One of defendant’s employees was 
killed by an accident due to a defect in the condition of a track, owned and maintained 
by one W., on which defendant was running a train. Hé/d, that this was not a defect 
in the “ways” under the St. 1887, c. 270,§ 2. Engel v. N.Y, P.& BR. Coy 35 
N. E. Rep. 546 (Mass.). Knowlton, J., dissenting. . 

The majority seem clearly correct. The court cite 7rask v. O.C. R. R., 156 
Mass. 298, where it was held that the defendant was not liable for the condition of a 
track which was not under its control; that decision is conclusive of the case before 
the court. 


BANKRUPTCY — COLLATERAL SECURITY— DISTRIBUTION OF ASSETS. — Where 
@, creditor, having a claim secured by collateral against the insolvent estate of a 
deceased person, filed and proved his claim in the probate court for the full amount, 
and afterwards realized from his security less than the amount of his claim, he is 
entitled to a dividend upon the whole amount, and not merely to one upon the 
difference between his claim as proved and the sum realized from his security. Fur- 
ness V. Union Bank, 35 N. E. Rep. 624 (IIl.). 
The decision seems sound. As a party having a joint and several obligation can 
oma in bankruptcy against both the joint and separate estates for the full amount of 
is claim, when the bankruptcy proceedings are simultaneous (/” the matter of Peter 
Farnum, 6 Boston L. R. 21), so here the creditor should be given the reward of his 
diligence, and be allowed to prove in full against the insolvent estate, and then realize 
on his security. Of course he would not be allowed to retain more than the amount 
of his debt. The case carries out the principle set forth in an earlier Illinois decision: 
In Re Bates, 118 Ill. 524. 


BILLs AND NOTES—COLLATERAL AGREEMENT— INNOCENT PURCHASER.—A 
promissory note was given with collateral agreement that if the consideration was not 
performed, the note should not be paid. e/d, that the note could be enforced against 
the maker by a transferee who had notice of the agreement, though the payee after- 
wards failed to perform the consideration. ennings v. Todd,24 S. W. Rep. 148 (Mo.). 

There is very little authority on this point, but it seems difficult to support the case 
on principle. The court seem to overlook the distinction between this case and one 
in which there is merely an executory consideration without any collateral agreement. 
The general rule is that a contemporaneous collateral agreement binds the immediate 
parties and all others who have notice thereof. If the transferee had notice of the 
agreement, as is admitted in this case, it is difficult to see how he can be in any better 
situation than his transferor. 


Bits AND Notes— NEGOTIABLE BONDS — DELIVERY— BONA FIDE PurR- 
CHASERS. — A village corporation signed and sealed certain negotiable bonds, payable 
to bearer, but, instead of delivering them, directed that they should be destroyed, and, 
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believing that this had been done, issued another set of bonds at a different rate of 
interest in their place. The bonds were not in fact destroyed, but were stolen from 
the custody of the corporation, and came into the hands of the plaintiff, who, as a 
bona fide purchaser for value, brings this action to recover interest upon them. é/d, 
that the plaintiff may not recover. Negotiable bonds stand upon the same footing 
with bills of exchange and promissory notes, and cannot become operative without 
being issued, ¢. ¢., delivered as evidence of a subsisting debt. Without such delivery 
they have no legal inception, and are without value in the hands of a dona fide pur- 
chaser for value even if the negligence of the defendant corporation made the stealin 

possible. Germania Savings Bank v. Village of Suspension Bridge, 26 N. Y. Sup. 98. 

The rule adopted by this decision in its exact scope is well settled, namely, that a 
delivery by the obligor is under all circumstances necessary to make a bond operative, 
and that the innocent purchaser for value incurs the risk that this has not been com- 
plied with. This follows from the nature of bonds as specialties, and in so far as it 
applies to bills and notes, those instruments are treated as specialties. The case must 
be carefully distinguished from that of a transfer where the bond has had already its 
legal inception by delivery, for it is well settled that a dona fide purchaser for value, in 
such a case, acquires a good title Ww the bonds were stolen from their true owner, 
by the vendor. Leavitt v. Dabney, 7 Robt. (N. Y.) 350; Carpenter v. Rommell, § 
Phila. (Pa.) 34; Spooner v. Holmes, 102 Mass. 503. But see contra, Kimball v. 
Billings, 55 Me. 147. 

CONFLICT OF LAWS—ATTACHMENT BY CREDITORS OF DEBTOR WHO HAS 
ASSIGNED UNDER FOREIGN STATUTE. — A foreign statute provides that a debtor who 
makes a voluntary assignment for the benefit of his creditors may, on compliance with 
the statute, be discharged from his debts ; that creditors participating in the proceed- 
ings shall be bound by a discharge granted by the court; and that non-participating 
creditors shall be debarred from receiving anything out of the assigned estate unless a 
surplus remains. ée/d, that the statute is coercive, and assignments made in compli- 
ance with it are ineffectual to pass to the assignee title to choses im action or other 
chattels in New York, to the prejudice of subsequent attachments by creditors of the 
assignor. Barth v. Backus, 35 N. E. Rep. 425 (N. Y.). 

The court in carrying out in this case the principle of not giving effect to coercive 
statutes of another State has really gone further than in the cases where it has refused 
to regard assignments under the ordinary bankruptcy and insolvency statutes of other 
States ; for in the case of an assignment under an ordinary bankruptcy or insolvency 
statute the title to the debtor’s property passes from him to the assignee by virtue of 
an order of court made under the statute, and in disregarding such assignments the 
court is directly disregarding the force of a foreign statute, while in an assignment in 
compliance with the statute in question here the title passes to the assignee by the 
direct act of the debtor, and in disregarding the assignment the court disregards a trans- 
fer by an individual, and only indirectly defeats the foreign statute. The court holds 
that as a general rule it will recognize a transfer of title by the act of a non-resident ; 
but if the court had recognized this assignment so far as to allow that title passed to 
the assignee, it could not, in conformity with its previous decisions, have allowed the 
attachment (see Zhurber v. Blanck, 50 N. Y. 80), and it would then be difficult for 
it to prevent the distribution of the property in accordance with the foreign statute. 

ConFLict oF Laws— CHARITABLE BEQuEST. — A, domiciled in Peru, bequeathed 
personal property to establish a charitable institution in New York which his executors 
and a board of trustees selected by the Surrogate of New York were to manage. The 
will was proved in Peru, ancillary executors were appointed in New York, and the trus- 
tees were selected in conformity to the will. Upon application to the Legislature they 
were incorporated as “ The Sevilla Home ” with full power to receive and manage the 
bequest. Under the law of Peru the executors would hold the funds till the trustees 
were appointed, who would then have the beneficial right which would previously be in 
abeyance. According to the New York law the bequest would have been invalid, as 
there was no trustee at the testator’s death to receive the bequest. “The Sevilla 
Home ” prayed that the ancillary executors pay over the funds in their hands. eid, 
that the court would enforce the will and order the fund to be paid over. (1) By comity, 
a bequest of personalty will be allowed to operate according to the /ex domicilii where, 
as here, it is not against public policy. (2) The court is not taking property from one 
claimant and giving it to another, since by the law of Peru it was held by the executors 
awaiting distribution and had not vested in a legatee or in the next of kin. (3) If these 
considerations are insufficient, the action of the Legislature sufficed to make the bequest 
good. As the beneficial interest in the property had by the law of Peru vested in no 
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one, the Legislature could accept the gift and provide for its administration in the manner 
designated by the will. Dammert v. Osborn, 35 N. E. Rep. 407 (N. Y.). 

The case is perfectly sound. The difference between the effect of a statute Jassed sub- 
sequently to the testator’s death, in the case of this foreign will and in case of a New 
York will, is interesting. A statute where the will was a domestic one would be in 
derogation of vested rights if it had provided that “ The Sevilla Home” should take 
the bequest, for under the common law it would be depriving the next of kin or some 
legatee of a beneficial right of property. But under the Peru law, where the beneficial 
interest awaited ascertainment, the statute was operative. 


CONSTITUTIONAL LAW — “ LIBERTY ” — LICENSES.— Statute provided that persons 
engaged in hiring laborers in certain counties in the State to be employed beyond the 
limits of the State must pay a license of $1000. He/d, that this Act was unconstitutional. 
It could not be supported as an exercise of the taxing power because it did not apply 
to all counties of the State. It could not be supported as an exercise of the police 
power because it was so far “restrictive or prohibitory” of a trade not “inherently 
dangerous or harmful to the public,” as to deprive citizens of their “liberty.” Stave v. 
Moore, 18 S. E. Rep. 324 (N. C.). 

' This adds still another to the rapidly increasing number of opinions of the State courts 
which declare that “liberty” in our constitutions means freedom to pursue any calling. 
The objections to this interpretation have been fully stated in prior numbers of the 
HARVARD Law REVIEW. 4 Har. Law Rev. 365; 7 ib. 300. Wesubmit that, according 
to the true interpretation of the term “ liberty,” such a statute as this cannot be set aside 
on the sole ground that its effect is to seriously restrict or even to prohibit a given trade. 


CONSTITUTIONAL LAW — POLICE PowER. — Laws 1889, c. 515, § 4, forbidding the 
sale of vinegar containing any artificial coloring matter, is not in conflict with the clause 
of Amendment XIV. of the United States Constitution, which provides that no person 
shal] be deprived of “ life, liberty, or property without due process of law.” People v. 
Girard, 26 N. Y. Supp. 272 (Supreme Ct.). 

This is an interesting case to compare with People v. Marx, 99 N. Y. 377, where it 
was held that a statute prohibiting the sale of all substitutes for butter was unconstitu- 
tional, because (to quote the language of Martin, J., in the principal case) “ the prohibi- 
tion was not limited to unwholesome substances.” It would seem that the principle of 
that case required a similar decision in this, yet the court cite it as an authority for a con- 
trary result. The court cite Powell v. Pennsylvania, 127 U. S. 678, as if it were — 
in accord with People v. Marx, yet in that case a similar statute was held constitutional. 
On the whole, the case seems not very well considered, and should not be given very great 
weight if the question were again to reach the highest courts of New York. 


CONSTITUTIONAL LAW — POLICE POWER — FREEDOM OF SPEECH.— A statute made 
it unlawful to use profane language on the lands of the Henrietta Cotton Mills. He/d, 
the statute was constitutional though applied to language not amounting to a nuisance, 
and was a valid exercise of the police power though limited in its operation to one 
locality. State v. Warren, 18 S. E. Rep. 498 (N. C.). 

The decision seems a perfectly sound one. So long as such legislation is not arbi- 
trary, the expediency of it is a matter for the Legislature to decide. 


CONSTITUTIONAL LAW — POLICE POWER — REVOCATION OF LOTTERY FRANCHISE. 
— Statute revoked a previous grant of the right to hold a lottery and did not provide 
for any compensation. It was urged that this violated Section 10 of Article 1. of the 
Constitution of the United States, which forbids the States to pass laws impairing the 
obligation of contracts, and the court was confronted with decisions of its own to that 
effect. He/d, that the court, despite its previous decisions, was now bound by Stone v. 
Mississippi, 101 U. S. 814, which held that statutes revoking lottery grants were consti- 
tutional. Com. v. Douglas, 24 S. W. 233 (Ky.). 

Cases where State courts have in deference to the decisions of the Supreme Court of 
the United States overruled their previous decisions upholding the constitutionality of 
State laws are not uncommon; but cases like the one here noted where the State court 
has overruled its decisions impeaching the constitutionality of the State laws are more 
rare. The decision of a State court against the constitutionality of a State statute is 
not subject to review on error by the Supreme Court of the United States, so the State 
court is not under the same restraint to follow Supreme Court decisions affirming the 
constitutionality of State statutes that it is under to follow decisions impeaching the 
constitutionality of State laws; but it is obvious that the propriety of adopting the con- 
struction given by the Supreme Court to the Constitution is the same in both sets of 
cases. 





434 HARVARD LAW REVIEW. 


CONTRACTS — PAYMENT OF DEBT. — By an instrument purporting to be a policy of 
insurance, the defendants guaranteed to the plaintiff payment of a sum of money depos- 
ited by her in a bank in Australia, if the bank should make default in paying the same. 
The bank made default. Subsequently the bank made an arrangement with its credi- 
tors by which it was to be wound up and a new bank constituted, the creditors becoming 
entitled to certain rights against the new bank in satisfaction of their debts ; the plaintiff 
did not assent to this scheme, but it was binding upon her by the colonial statute. AHe/d 
(affirming the judgment of the Queen’s Bench Division), that the defendants remained 
liable to the plaintiff. Dane v. The Morigage Insurance Corporation, [1894] 1 Q. B. 54. 

Lord Esher, with whom concurred Lopes, L. J., thought that the contract was one 
of insurance against a certain event and that the defendants were liable on the hap- 
pening of that event. Kay, L. J., said it was immaterial whether the contract were 
considered as a contract of suretyship or a contract of insurance, as in either case the 
defendants would be bound to pay, and would thereupon become subrogated to the 
plaintiff’s rights. Apparently it would make no difference in the construction of such 
a contract, which view is adopted. 

CONTRACTS — REFUSAL TO ACCEPT PERFORMANCE.— Plaintiffs and defendant made 
a contract for manufacture of shears, defendant to furnish the principal materials, plaine 
tiffs to add to them a few minor parts and the labor necessary for their manufacture. 
The shears were not made according to sample ; but the defect was not apparent, so that 
defendant did not discover it when part of the lot was delivered to him nor until the 
balance was ready for delivery. He refused to accept any more, but kept those already 
delivered to him without offering to return them. Plaintiffs now sue on the contract for 
work and labor. /é/d, plaintiffs cannot recover, as they have never performed on their 
part. The title remained in the defendant during the entire transaction, and he gained 
title to the materials added by plaintiffs by accession. Consequently, it is not the case 
of delivery by a vendor to a vendee “ on trial” where after a reasonable time the vendee 
cannot set up the defects. Mack v. Snell, 35 N. E. 493 (N. Y.). 

O’Brien and Maynard, JJ., dissent on the ground that “a warranty or agreement on 
the part of plaintiffs that the manufactured article would be like the sample does not 
survive acceptance.” In other words, they say there is nothing in the distinction of the 
majority as given above. It seems that the distinction is sound nevertheless. In case 
of a sale this doctrine is laid down that there must be an objection within a reasonable 
time or not at all — to protect the vendor; in case of the vendee’s refusal to accept he 
might sell advantageously at that time. Here, even though the plaintiffs had had the 
goods in the mean time, they could have done nothing with them, since they were the 
defendant’s goods. The mere fact that defendant took his own goods cannot make him 
liable in any way. The whole case comes down to this, that the plaintiffs had not 
performed the work and labor as they had agreed, and therefore they.cannot recover. 

CorRPORATIONS — EQUITABLE JURISDICTION. — Held, inter alia, that a de facto cor- 
poration, as such, may maintain a bill in equity to restrain its directors from ignoring 
its existence, wrongfully usurping and using its corporate name and franchise, etc. 
Union Water Co. v. Kean, 27 Atl. Rep. rors (N. J.). 

This point, it would seem, is of no special difficulty or novelty, but the case deserves 
mention on account of the careful treatment given by the court to cases involving 
equitable and guo warranto proceedings as applied to corporations and stockholders. 
There is a particularly neat exclusion by Pitney, V. C., of decisions in which the 
equitable a been denied, not because of the incapacity of a court of equity to 
deal with the subject-matter of the question presented, but because of the complaint 
not having been made by the party who had a right to complain. The vice-chancellor 
also gives a clear exposition of the requisites of de facto corporate existence. 

CORPORATIONS — LIABILITY OF A PROMOTER.— A, having agreed to purchase 
land in Louisiana from B, issued a prospectus for the formation of a company to carry 
on the business of raising fruit; procured shareholders; and attended the meetings, at 
the first of which he was elected president. By authority of the shareholders, A was 
empowered to pay a much larger price for the land than he had agreed on, but he carried 
out his bargain with B on substantially the terms first made. e/d, that A had acted 
as agent of the corporation, and could not keep the profits he had made from the trans- 
action. Plaquemines Tropical Fruit Co. v. Buck, 27 Atl. Rep. 1094 (N. J.). 

The facts of this case are somewhat complicated, but the decision seems sound. It 
is certainly a just result that one who gets up a company should be compelled to 
account for any profits which he may have made by fraudulently concealing the true 
state of affairs. The court takes pains to distinguish this case from one where a pro- 
moter, acting in good faith, sells land to a corporation at an advance in price. Fora 
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discussion of the subject, see the opinion of Lord Cairns in Zrlanger v. Phosphate Co, 
3 App. Cas. 1218. The authorities are collected in 1 Mor. Private Corp., §§ 545, 546. 


CRIMINAL LAw— AGE OF ACCOUNTABILITY. — He/d, that an erroneous instruction 
that the age of presumptive legal accountability for crime begins at eleven, instead of at 
fourteen, may be sufficient ground for reversal of judgment, although the accused was 
concededly two months over fourteen when he committed the act. Brewer and Brown, 
JJ., dissenting. Ad/en v. United States, 14 Sup. Ct. Rep. 196. 

It is difficult to see how the error was prejudicial to the prisoner. The court say 
that it was, because the jury were led to believe that the prisoner had been under the 
weight of full accountability three years longer than was the fact. But he was fully 
accountable; the defence asked for no instructions on this point, and the jury saw the 
prisoner and were able to judge for themselves how mature he was. It seems strange 
to assume that this mistake in regard to irrelevant matter influenced the jury against 
the defendant. Judgment in this case was reversed mainly on another ground. 


CRIMINAL Law — ExTORTION— ATTEMPT TO CoMMiIT.— By New York Penal 
Code, § 552, “ Extortion is the obtaining of property from another, with his consent, 
induced by a wrongful use of force or fear, or under color of official right.” By § 34, 
“ Anact done with intent to commit a crime, and tending, but failing to, effect its com- 
mission, is an attempt to commit that crime.” In an indictment for an attempt to com- 
mit extortion, it appeared that prosecutrix was not put in fear by defendant’s threats, 
but parted with her money for the purpose of inveigling him into the commission of 
the crime. /Yé/d, that the indictment could not be sustained, since fear, a necessary 
element of the crime, was wanting. O’Brien, J., dissented. People v. Gardiner, 25 
N. Y. Supp. 1072 (Supr. Ct.). 

It is submitted that the dissenting opinion is the more sound. It is admitted by the 
court that, if the completed act, accomplished as intended and attempted, would con- 
stitute a crime, there was here an attempt. But the act as contemplated by the defend- 
ant was the obtaining of the money by putting in fear. This act was not completed in 
this case, and so the substantive crime was not committed. But if completed it would 
have constituted extortion, and so it would seem that what was actually done amounted 
to an attempt. The case seems analogous to an attempt to pick an empty pocket, 
which is now universally held to be an attempt to commit larceny (1 Bishop, Cr. Law, 
8th ed., § 743); and even more closely analogous to the cases holding that there is an 
attempt to obtain money by false pretences, when the money is parted with, without 
belief in the pretence. 2 Bishop, Cr. Law (8th ed.), § 488; Reg. v. Hensler, 11 Cox 
C. C. 570; Reg. v. Mills, 7 Cox C. C. 263 (semble). 


CRIMINAL LAW— FoRGERY— Two CRIMES UNDER ONE INDICTMENT. —N. Y. 
Code, Crim. Proc., § 278, provides that an indictment must charge but one crime and 
in one form. Sec. 279 provides, further, that the crime may be charged, in separate 
counts, to have been committed in a different manner, or by different means. Sec. 521 
of the Penal Code enacts that a person who utters a forged instrument is guilty of 
forgery in the same degree as if he had forged it. é/d, that an indictment may in one 
count charge the forgery of an instrument and in another the utterance, on the same 
date and at the same place, of thesame instrument. People v. Adler, 35 N. E. Rep. 644. 

In an opinion by Gray, J., the court admit that forgery and uttering a forgery are 
two distinct offences, both at common law and under the code; but they regard this 
as an intermediate case. The learned judge argues that, whereas, before the code was 
passed, such counts could be joined in one indictment (see People v. Rynders, 12 Wend. 
425), though different punishments were provided for the two offences; now, when the 
penalty for each is the same, there is all the more reason for upholding such an indict- 
ment, unless the language of the code expressly forbids it, which the court determines 
it does not. It may be, as Gray, J., says, that where the two offences are based on the 
same or a continuous state of facts, the prisoner is not prejudiced by such a form of 
pleading. Yet, without saying that the decision is wrong, it would seem that the court 
has given wide scope to the principle that statutes are in general to be interpreted 
by common-law rules. 

Equity JURISDICTION—LIBEL ON PATENT RIGHTs — INTIMIDATION. —A 
court of equity will enjoin an insolvent person from publishing libellous statements 
regarding the validity of plaintiff’s patents, and threatening all who deal with him with 
suits for infringement, which he had no intention of bringing, thereby intimidating the 
plaintiff’s customers. Shoemaker v. S. Bend Spark Arrester Co., 35 N. E. Rep. 280(Ind.). 

It seems pretty well settled by authority that equity will not restrain the publication 
of a libel, but will leave the parties to settle their rights at law. In Boston Diatite Co. 
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v. Mfg. Co.,114 Mass. 69, where the complaint alleged that the defendant threatened 
certain persons with suits for infringement of their patent, the court dismissed the bill. 
It must be noticed, however, that the bill is chiefly to restrain the further publication of 
a libel, and mentions, but indirectly, the fact that the defendant threatened the plaintiff’s 
customers with suits. In a case very like the one under discussion, Enoch v. Kane, 34 
F. R. 46, Blodgett, J., says, “ The gravamen of this case is the attempted intimidation by 
defendants of complainant’s customers by threatening them with suits which defendants 
did not mean to prosecute.” In the principal case the court leave the question open as 
to how they would decide in either the event of defendants being solvent; or if the 
wrong complained of was a libel merely. Had the court here refused to grant the 
plaintiff’s petition, they would have cast a great hardship upon him, for which he had 
no remedy, as his action at law was worthless. 


INSURANCE — NoTIcE — WAIVER. — Plaintiff was the beneficiary in a policy taken 
by her husband in defendant Accident Insurance Society. One of the provisions of the 
policy was that failure to give notice of the death of the insured with full particulars of 
the accident within ten days from date of injury or death, would invalidate the policy. 
The insured was killed August 22d in the Park Place disaster, but his body was not found 
till the 25th. Notice was given the second of September. This notice was served 
without objection, and at subsequent dates the society furnished blanks for proof of loss, 
and asked for further particulars which were furnished. /Ye/d, (1) That the ten days do 
not begin to run until the fact of death and the circumstances are known. (2) That 
there was a waiver, assuming the ten days to run from the time of death, by the subse- 
quent conduct of the defendant. 7rippe v. Provident Fund Society, 35 N. E. 316(N. Y.). 

The point as to waiver is eminently sound and in accord with the weight of authority. 
May on Ins., sect. 465. The question about notice seems, strangely enough, to be a new 
one. There can be no other decision reached but the one the courts render; for the 
particulars were to be furnished, and of course they could not be given until the death was 
known. The opposite holding would be to make the plaintiff contract to do an impossible 
thing, — which, of course, was not the intention of the parties at the time of contracting. 


JuDGMENT — Direct ATTACK — WAIVER. — The justice of the peace before whom 
the action was originally tried was plaintiff’s agent for the collection of claims, includ- 
ing the claim sued on. These facts appearing on an appeal to the circuit court, it was 
held, that a motion to dismiss the appeal was properly denied, it not appearing when 
defendant first acquired knowledge of the facts. Ross, J., dissenting. Baldwin v. 
Runyon, 35 N. E. Rep. 569 (Ind.). 

The court admit that the objection is fatal if taken as soon as known. If not taken 
then, however, it is waived, and the burden of proof is on the one objecting to show 
that his objection is taken as soon as known. As that did not appear in the present 
case the defendant was held to have waived his right of objection. The principle in- 
volved seems to be the same as in the case of disqualification of jurors. It is gener- 
ally held in those cases that the objection must be made as soon as discovered, or the 
party objecting will be held to have waived it. Graham and Waterman on New Trials, 
(2d ed.) pp. 239, 247. 

PARTNERSHIP — INSOLVENCY — PROOF OF A FIRM NOTE INDORSED BY ONE PART- 
NER. — He/d, that the holder of a firm note, made payable to one of the partners and 
indorsed by him, may prove against the estates of the firm and the indorsing partner, 
before a receipt of a dividend from either. Roger Williams Natl Bank v. Hall et al., 35 
N. E. Rep. 666 (Mass.). 

This decision is eminently just and would generally be followed in the United States, 
but in England the rule formerly was contra. Lord Eldon, in Zx parte Bevan, 10 Ves. 
107, said, “I could never see why a creditor having both a joint and a several security, 
should not go against both estates. But it is settled that he must elect.” The English 
law has been altered by 32 & 33 Vict. chap. 71, § 37, which permits proof against both 
estates in such acase. See Ax parte Honey, L. R. 7 Ch. App. 178, which is a case 
decided under the said Act. 

PARTNERSHIP — OUTSIDE TRANSACTIONS BY ONE PARTNER— RIGHT OF OTHER 
PARTNERS TO PROFITS. — Dictum, following Dean v. Macdowell, 8 Ch. Div. 345, that 
a bill cannot be maintained against one partner by his fellows for a share in the profits 
of transactions outside the scope of the partnership, though engaged in by him in viola- 
tion of an express agreement with the firm, unless by violation of the agreement profits 
have been diverted from the partnership business; and further, following Aas v. Ben- 
ham, [1891] 2 Ch. 244, that co-partners are not entitled to share the profits earned by a 
member of the firm acting for himself on information gained in carrying on the partner- 
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ship business, if such information has not been used for purposes within the scope of 
the partnership. atta v. Kilbourn, 14 Sup. Ct. Rep. 201, 210-211. 

These dicta are unquestionably correct; but they are noted here because there has 
been almost no law on the points except the two English cases. 


PARTNERSHIP — SALE OF PARTNER’S INTEREST — REFUSAL BY BUYER TO PER- 
FORM — DamaGEs. — The plaintiff agreed with the defendant to sell him an undivided 
interest in a partnership of which he, the plaintiff, was a member. The defendant 
wrongfully refused to perform his part of the contract of sale, and a question arose as 
to the damages to which the plaintiff was entitled. It was argued by counsel for the 
defence that since the assets of the partnership consisted of real estate, the rule of 
damages to be applied was that which pertains to sales of real property. Held, how- 
ever, that the plaintiff should recover damages according to the rule applicable to sales 
of personalty, since the undivided interest in the partnership was personal property. 
Van Brock'n v. Smeallie, 35 N. E. Rep. 415 (N. Y.). 

This result is a logical and interesting consequence of the underlying theory of such 
cases as Menagh v. Whitwell, 52 N. Y. 146; Morss v. Gleason, 64 N. Y. 204; and Zar- 
bell v. West, 86 N. Y. 287. “ It is now well settled,” said Andrews, J., in the last case, 
“that a purchaser from one partner, of his interest in the partnership, acquires no title 
to any share of the partnership effects, but only his share of the surplus, after an 
accounting and an adjustment of the partnership affairs.” 

In these New York decisions one finds a gradual and desirable recognition by the 
courts of a partnership as an entity, — of the mercantile view of a firm as an imper- 
sonal being which has independent rights. This conception of a partnership, caused by 
the decision of the House of Lords in the case of Cox v. Hickman (8 House of Lords 
Cases, 268), has recently received a clear and useful explanation from Professor Beale 
in chapters I. and V. of Parsons on Partnership (4th ed.). The definition there given 
of a partnership is as follows: “ Partnership is a legal entity formed by the association 
of two or more persons for the purpose of carrying on business together and dividing 
its profits between them.” 


Quast CONTRACT — PAYMENT BY STRANGER — BINDING ON CREDITOR. — Suit 
in equity. Defendants were indebted to plaintiff. Without request or ratification by 
defendants, the debt was paid to plaintiff by astranger. Ae/d, such payment discharges 
the debt so far as the creditor is concerned, and also as to the debtor if he ratify it. 
Crumlish’s Adm’r. v. Cent. Imp. Co. et al., 18 S. E. Rep. 456 (W. Va.). 

The decision may be noted as to the part affecting the creditor. In England, the 
prevalent view, first laid down in Grymes v. Blofield, Cro. Eliz. 541, continues to be, 
that payment by a stranger of a debt without the privity of the debtor does not dis- 
charge the debt, even as tothecreditor. This, however, has been questioned by Willes, 
J., in Cook v. Lister, 3 C. B. N.S. 594, and by Cresswell, J., in Jones v. Broadhurst, 9 M. & 
Sc. 173. In this country the doctrine as held in the principal case is law in California, 
Wisconsin, Ohio, Alabama, and Iowa. Although it seems quite unjust that a creditor 
accepting payment of a debt from a stranger should be allowed to maintain an action 
against the debtor for the same debt, on the technical theory that he isa stranger to the 
consideration, yet the reasons advanced against the policy of allowing strangers to 
meddle with contracts might be applied in this case. And on this question the same 
division of opinion is likely to exist in the courts of this country as exists in reference 
to the rights of third parties to sue on contracts. 


REAL PRopERTY— Cy PRES — CHARITIES. — Property was given to a college for 
the purpose of educating poor young men for the ministry. After the fund had vested, 
the college, through lack of money, suspended the exercise of its functions. eld, that 
this did not cause a reverter of one half of the fund to the grantor’s heirs, but that 
equity would cause it to be applied through another college to effectuate in the same 
manner the original purpose, and in case the first college resumed its duties, then the 
property would be restored to it. Barnard v. Adams, 58 F. R. 313 (C. C. N. D. Iowa). 

It is strange that the court here did not notice the case of Miller v. Chittenden, 2 
Towa, 315, where Wright, C. J., says, at page 369: “ Though the deed may clearly mani- 
fest a charitable or benevolent disposition, it will only be executed or upheld for the 
benefit of the object designed, and will not be in favor of some other similar object. 
. . . We need not add, therefore, that the doctrine of cy res, at least in its original 
form, as administered in the English courts, has no application here.” Barnard v. 
Adams is unquestionably right if the cy pres doctrine is in force in Iowa, but the dictum 
of Wright, C. J., seems an express repudiation of it. It is to be hoped that the case 
in the Federal court will be followed. 














438 HARVARD LAW REVIEW. 


REAL PROPERTY — RULE AGAINST PERPETUITIES. — The testator devised in trust 
for the lives of his son and daughter, and after their deaths upon trust to sell; and as 
to the proceeds of such sale and the rents and profits to arise from the property until 
sale, to pay the same equally to the children of the son and daughter, and the lawful 
issue of such of them as might be then dead leaving issue, such issue to be entitled to 
no more than their parent would have been if living. é/d, that the trust for sale was 
bad as violating the rule against perpetuities. That the trusts of the property and 
the rents and profits thereof were good, and that the interest of a deceased beneficiary 
descended as realty. Goodier v. Edmunds, [1893] 3 Ch. 455. 


REAL PROPERTY — STEAM RAILROADS IN STREETS — ADDITIONAL SERVITUDE. — 
The use of a street for a steam railroad is not a legitimate use for public purposes, and 
if abutting property is injured thereby the owner is entitled to damages, whether the fee 
of aN street be in him or in the city. White v. V. W. No. Car. R. Co., 18S. E. Rep. 
330 (N. C.). 

This is a case of first impression in North Carolina, and the court follow the 
great weight of authority in this country. Although it would seem difficult to reach 
any other conclusion on common-sense grounds, there has nevertheless been a certain 
amount of conflict on this question, especially as to whether an abutting owner may 
recover damages where the fee of the street is in the public. The subject is fully dis- 
cussed and cases cited in Lewison Eminent Domain, §§ 111-115, Elliott on Roads and 
Streets, 528. Pierce on Railroads, 234, 238, approves the contrary doctrine. 


SALES — CONDITIONS — RIGHT TO RETURN. — Plaintiffs sold defendant a reaper 
upon the condition that if it did not work to his satisfaction he might return it. After 
a trial he wished to return it, giving as his reason that it was too heavy for his horses, 
and other whimsical objections. Plaintiffs refused to receive it, and sued him for the 
purchase price. The court below instructed that “if the contract was that the ma- 
chine was to give satisfaction to the defendant, then it should be a fair and reasonable 
satisfaction, and not a whimsical or unreasonable satisfaction.” On exception, the 
Supreme Court Ae/d that this instruction was wrong ; that if the dissatisfaction is honest, 
no matter how unreasonable, the defendant is relieved of all liability. Osborne & Co. 
v. Francis, 18 S. W. 591 (W. Va.). 

This case is in accord with the great weight of authority. See Benjamin on Sales 
(Bennett's 6th ed.), pp. 568-70. For a case almost identical, see Seeley v. Welles, 120 
Pa. St. 75. It makes no difference whether it is regarded as a sale with a condition 
subsequent rendering it void, or as a contract with acondition precedent. In either 
case, if the agreement is that goods are to be “ to the satisfaction ” of the vendee, he 
can reject even whimsically as he has contracted for that right. 


SALES — STOPPAGE IN TRANSITU— EFFECT UPON RIGHTS OF PARTIES.—- eld, 
that a vendor who has stopped in transit part of the goods sold, and has never offered 
to deliver them on payment of the contract price, is entitled in the vendee’s insolvency 
proceedings to compensation only for the part of the goods actually delivered to the 
vendee, since it is presumed after a reasonable time that the vendor has taken the 
goods stopped in transit in full payment for their price. Shaw et al. v. Lady Ensley 
Coal, Iron, &c. R. Co., 35 N. E. 620 (IIL). 

This case recognizes the rule of law that the vendor, in exercising his right of stop- 
page in transitu,takes the goods as those of the vendee, and receives merely a lien 
upon them for the contract price, and undoubtedly places the true construction upon 
his failure to demand the contract price and to offer the goods to the vendee upon such 
payment. See 23 Am. & Eng. Encyc. of Law, 932, note 2, and cases there cited. 


STATUTE— CONSTRUCTION OF.—A statute of the State of New Jersey, passed 
Nov. 21, 1794, provides that “all proceedings whatever in every court of law or equity 
of this State are required to be in the English language, and in no other.” On March 
16, 1891, the statute was passed on which this action was brought. It provides that 
all notices of sales of land by virtue of judicial proceedings shall be inserted in two 
newspapers, and that “In all counties wherein there is now published a paper in the 
German language, it shall be the duty of the officer in charge of thesale also to publish 
the notices in such paper.” é/d, that since the statute of 1891 did not expressly 
repeal that of 1794, it must if possible be given a construction reconcilable with it, and 
that therefore the notice to be inserted in the German paper should be written in the 
English language. Tappan v. Dayton et al., 28 Atl. Rep. 1 (N. J.). 

This decision shows how far courts, in construing a statute, will depart from the 
probable intention of the Legislature, rather than consider it to repeal by implication a 
statute previously existing. ‘“ Laws are presumed to be passed with deliberation and 
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with full knowledge’of all existing ones on the same subject, and it is therefore reason- 
able to conclude that the Legislature, in passing a statute, did not intend to interfere 
with or abrogate any prior law relating to thesame matter, unless the repugnancy be- 
tween the two is irreconcilable.” Sedgwick, St. Const. 106. 


Torts — SELF-DEFENCE. — The defendant, in order to protect himself from X who 
carried a bag of dynamite, took the plaintiff’s hand, and so gently drew him between 
himself and X that plaintiff was barely conscious of the impulse. An explosion of 
dynamite followed, by which plaintiff was injured. He/d, the defendant was liable if he 
deliberately placed the plaintiff as a screen between himself and the danger. It was a 
question for the jury whether his action was intentional or a mere reflex resulting from 
the acts of X. Lazsdlaw v. Sage, 25 N. Y. Supp. 955. 

For a discussion of this case, see 7 HARVARD Law REVIEW, 302. 


Trusts — STATUTE OF LIMITATIONS. — A fund was held by trustees for A and B 
equally, for their lives, and then the share of each to go to his children. The trustees 
gave this fund to a solicitor, who invested it, with money belonging to other persons, 
in an equitable mortgage. This mortgage was paid off, and, A having died, the solici- 
tor gave A’s share to his children, and kept B’s share in his own hands. The solicitor 
then died. Twelve years after, B brought action for his moiety against the solicitor’s 
executrix. He/d, that the statute of limitations was no bar on the ground that the 
solicitor had been an express trustee, and that therefore B could recover. Soar v. 
Ashwell, [1893] 2 Q. B. 390. 

The general rule is that the statute of limitations does not begin to run in favor of 
an express trustee until he has done some act which is inconsistent with or repugnant 
to the fiduciary relation which he bears to the cestui gue trust. A constructive trustee, 
on the other hand, becomes such because of his wrongful act and adverse claim, and 
hence the statute runs in his favor from the first. The distinction between an express 
and a constructive trustee in this respect is neatly exemplified in the above case. The 
facts showed quite clearly that a fiduciary relation, rather than a relation of debtor and 
creditor, arose between the solicitor and those who intrusted to him the fund. B’s 
cause of action, therefore, is based on the mere failure of the solicitor to hand over the 
moiety. This of itself showed no adverse claim of title by the solicitor sufficient to 
make him a constructive trustee, and hence, the fiduciary relation continuing to exist, 
the statute never began to run. The decision seems clearly right. See 2 Lewin on 
Trusts (gth ed.), 983 e¢ seg. 





REVIEWS. 
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SPEECHES AND ADDRESSES OF WILLIAM E. RussELL. Selected and Edited 
by Charles Theodore Russell, Jr. With an Introduction by Thomas 
Wentworth Higginson. 8mo, pp. 469. Boston: Little, Brown, & 
Co., 1894. 

The remarkable success of Governor Russell’s career must of itself 
lend a certain interest to a collection of his speeches and addresses, 
whatever their intrinsic merit. To the discreet reader, curious to fathom 
the reasons of this success, much is here suggested. The speeches on 
the tariff show Governor Russell’s method at its best. He investigated 
thoroughly the industries of each town in which he spoke, and drew infer- 
ences from the daily life of the people who heard him. He was not 
content with generalities, but sought to drive his meaning home. In per- 
mitting a number of his speeches to be thus collected in permanent form, 
he “has acted,” as Colonel Higginson says, “ wisely — and, at any rate, 
frankly — showing himself at his average, without apology and without 
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flinching, and taking the risk that all his themes may not prove alike 
interesting. . . . Should Mr. Russell ever be called to re-enter public life, 
his whole platform up to this time has been presented without conceal- 
ment in these pages.” E. B. A. 





Tue Green Bac. Vol. V. 1893. Boston, The Boston Book Co. 

A binding is ordinarily praised because of deficiencies within it, but 
the binding of this volume of the Green Bag deserves mention on account 
of its appropriateness to an inside by no means deficient. A department 
conducted by Irving Browne, and called the “ Lawyer’s Easy Chair,” is an 
improvement of the past year, and the sketches of courts, biographies of 
judges and lawyers, and other light legal miscellany, continue to make 
the magazine interesting and amusing to the profession. R. W. H. 





